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PREFACE 



TO THE 



FOURTH EDITION. 



Ufwabds of thirty years have elapsed since the 
Author first offered this Treatise to the Profession — 
an eventful period in the history of Englidi Law. 
And it is a remarkable &cty that whilst the entire 
practical machineiy in every other action has been 
reconstructed, and the rules for pleading remodelled, 
the proceedings in the action of Ejectment have 
r^Qdained unaltered; a circumstance probably to be 
attributed to the anomalous nature of the action, 
which gives to the Courts at all times an uncon- 
trolled power of regulating its proceedings and 
supplying its deficiencies. 

Two important statutes connected with the subject 
of this Treatise, namely, stat. 3 & 4 Wdl 4, c. 27, 
*' for the Limitation of Actions and Suits relating 
to Real Property," and stat. 3 & 4 Wm. 4, c. 74, 
^^ for the Abolition of Fines and Recoveries," have 
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however received the sanction of Parliament since 
the publication of the third edition: the first part 
of the chapter which treats of the Title Necessary 
to Support the Action has, in consequence, been 
re-written, and the chapter relating to Actual Entry 
omitted. 

Material alterations have also been made in that 
part of the chapter upon Evidence, which relates to 
the proof of the due execution of Wills ; so as to 
adapt it to the provisions of the stat. 7 Wm. 4, 
and 1 Vict. c. 26, sec. 10 ; and the chapter upon 
the stat. 1 Geo. 4, c. 87, and stat. 1 Wm. 4, c. 70, 
for Regulating the Action of Ejectment as between 
Landlord and Tenant, which were scarcely in operation 
at the time of the publication of the last edition, has 
been much enlarged. The practical part of the Work 
has also been completely revised, and an attempt 
has been made to classify and reduce to order 
the numerous and sometimes apparently inconsistent 
decisions, relating to an important branch of the 
practical proceedings, namely, the Service of the 
Declaration, and the Rule for Judgment against the 
Casual Ejector. 

1, Sbbjbahts* Inn, Chancebt Lank, 
Jvme 1, 1846. 



PREFACE 



TO THE 



FIRST EDITION 



It has been the Author's chief endeavour, in the 
following pages, to investigate the principles upon 
which the remedy by ejectment is founded ; to point 
out concisely the different changes which the action 
has undergone ; and to give a full and useful detail 
of the practical proceedings by which it is at this 
time conducted. To this end the later decisions 
have been very fully considered; whilst a slight 
mention only has been made of the more ancient 
cases, now, for the most part, indirectly overruled, 
or altogether inapplicable to the modem practice. 

Before the time of Lord Mansfield, indeed, no 
regular system seems to have been formed for the 
government of the action ; and that illustrious Judge, 
considering an ejectment as a fiction invented for 
the purposes of individual justice, endeavoured to 
mould it into an equitable remedy, and to regulate 
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it by maxims, in some degree independent of the 
general rules of law, as well as of the practice in 
other actions. The erroneous principles on which 
this system was founded were pointed out by the 
late Lord Kenyon; and a material alteration in the 
mode of conducting the action took place from the 
time of his Lordship's elevation to the Bench. By 
his sound and luminous decisions, the remedy has 
been placed upon its true principles ; and he lived to 
see a system nearly completed, which, uniting the 
equitable fictions of the particular action with the 
general principles of law, has preserved unbroken the 
great boundaries of our legal jurisprudence, and, at 
the same time, rendered the remedy most useful and 
comprehensive. The correct principles established 
by this great lawyer still prevail, having been 
uniformly maintained, and ably illustrated, by the 
more recent decisions of the different Courts. 

The Author has enlarged upon these circum- 
stances, in order to account for the personal 
judgment he has, in some instances, found it neces- 
sary to exercise with regard to decisions anterior to 
the time of Lord Kenyon; many cases, being still 
extant as authorities, which seem wholly inconsistent 
with the modern principles of the action of ejectment. 
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The application of the remedy as between landlord 
and tenant, forms also'a material part of this Tr^tise; 
and it has there been the Author's endeavour to give 
some useful practical directions respecting notices to 
quit^ and the manner of proceeding on the forfeiture 
of a lease ; at the same time explaining the principles 
upon which those directions are founded. 

The evidence necessary to support and defend the 
action in common cases has abo been considered: 
and instructions for proceeding according to the 
ancient practice have been added, as &r as can be 
necessary at the present time. 

For practical forms in ejectment, the reader is 
referred to those contidned in Mr. Tidd's Appendix 
to his Practice of the Court of Bong's Bench: a 
collection which appears to the Author too complete 
to require addition, and too accurate to be susceptible 
of improvement. 

5, Sbbjeahts* Inn, Flbbt Stbeet, 
May 1, 1812. 
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CHAPTER L 

Of the Origin, Progrea, and Nature of the Action of 

Ejectment. 

The History of the English Law abounds in illostiations of 
the national attachment to ancient institutions, and of the 
reluctance with which, however imperious the necessity, 
the Courts depart from established maxims. The progress of 
society and the consequent changes in manners and customs 
are continually creating new personal rights, and demanding 
corresponding changes in judicial proceedings; and it is an 
interesting inquiry, though foreign to this Treatise, to trace 
out the various contrivances by which the Courts have in 
evexy period of our histoiy adapted the principles of the 
ancient law to the exigencies of the passing time, and inge- 
niously contrived remedies for wrongs, which appear to have 
been unknown and unthought of when the common law 
^as first introduced The ordinary mode by which these 
mipro>«nients have been effected, has been by the invention 

B 
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of some legal fiction which leaves the original maxim nntoodiec^ 
but engrafts upon it some deduction by which a remedj or 
fonn of prooeec^g is provided for the particular wron^ and 
out of which a new maxim or rule springs^ for the redress of 
future wrongs of a simQar nature. Indeed it would seem 
that these fictions arc coeval with the law itself, and form part 
of its simple beauty. ** In JictUme legis consistit equiUu^ is 
amongst its fitvourite maxims, and these fictions blend 
themselves with all the phases which the law has at dif> 
ferent times assumed, and hold a conspicuous part in all 
judicial determinations. They may be traced in all gradaticHis 
fi'om the great constitutional fiction, giving stability to the 
Throne and security to the subject, which assumes that the 
King can do no wrong, to the amusing absurdity upon 
which the old Writ of ,Qtio minus was founded, and which 
gave to the Court of Exchequer its civil jurisdicticm. 

The action of Ejectment stands prominentiy forward amongst 
these legal fictions. The writ upon which it is founded was 
not invented until the reign of Edward IIL, and although in 
its origin it was a mere action of trespass, enabling a lessee to 
recover damages when ousted of his possession, it has by a 
series of the most ingenious fictions gradually supereeded and 
ultimately triumphed over the ancient remedies for the reco- 
very of real property, and is now by»the provisions of a recent 
act of tiie Legislature (a), which abolish, with one or two unim- 
portant exceptions, all real actions, become the sole mode of 
legal proceedings in all cases where the right to real property 
is in dispute. 

In tracing this remedy through its several gradations, it will 
be found continually moulding itself to the condition of the 
times, and extending its uses and powers, as the progress of 
civil society rendered necessary or convenient 

Oi) 3 & 4 Wm. 4, c. 27, B. 36. 



ACTION OF EJECTMENT. 



In the earlier periods of our history, estates for years, 
according to their present import, were unknown. Under the 
feudal system, war was the primary object even of legislation ; 
and it is therefore not surprising, that the interests of the 
inferior tenantry were then disregarded, and the remedies for 
the recovery of lands altogether confined to freehold titles, 
vested in the superior landholders. The lords, indeed, 
seldom permitted their vassals to enjoy any interest in the 
lands they occupied, which could render them independent of 
their will ; and, even when they did grant them a right to the 
possession for a determinate period, as a stimulus to increase 
their industry, such grants were not considered as transferring 
to the grantee any title to the land, but merely as agreements 
or contracts between the lord and his vassal 

The old writ of covenant, adapted at that time to the recovery 
of the term, as well as of damages, was the only remedy to 
which the tenants were entitled upon these leases. But this 
writ could only extend to cases in which there was a breach of 
the original contract, and the tenant was therefore without 
means of redress, when dispossessed of his land by the act of a 
stranger, not claiming under the grantor. Great difficulties 
also attended the proceedings upon the writ of covenant It 
only lay between the immediate parties to the grant, and, as it 
frequently happened that the tenant was dispossessed, by a 
person claiming under a subsequent feoffment from his grantor 
and not by the grantor himself, he was then, notwithstanding 
the breach of the original contract, enabled to recover only 
damages for the injury he had sustained, but had no means of 
regaining possession of the land fix)m which he had been 
ousted (a). 

9 

So regardless, however, was the law, during the first ages, 
after the Conquest, of grants of this nature, that until the time 

(a) Bracton, b. 4, f. 220. 
B 2 
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of King Henty IIL this writ of covenant remained tbe sole 
remedy of the grantee, even upon a breach of the giant la 
that reign the first symptoms of a more enlightened policy 
appeared ; and by the wisdom of the Court and council, a fiiU 
remedy was provided for a termor, who was dispossessed of his 
land, by any person whomsoever, claiming under the tide of 
the grantor (a). 

The writ invented for this purpose was, according to 
Bracton (a), called the writ of quare efecU infra terminum^ and 
required the defendant to show wherefore he deforced the plaintiff 
of certain lands, which J. had demised to him for a term then 
unexpired, within which term the said A. sold the lands to the 
defendant, by reason of which sale the defendant ejected the 
plaintiff therefrom. 

The language, indeed, used by Bracton (a), when speaking 
of this writ, may at first sight induce an opinion, that it was 
intended as a general remedy against all persons, even strangers, 
who ejected a lessee ; and this interpretation has been adopted 
by a learned writer on the English law (6) . On a minute in- 
vestigation, however, it will appear that Bracton meant only to 
include the grantor himself, or persons claiming under him. 
One passage certainly militates against this conclusion, **iSf 
autem alius quhm qui tradidit ejeceril, si hoc fecerit cum 
AUTORITATE et VOLUNTATE trodentis^ uterque ienetur hoc 
juditiOf unus propter factum^ et alius propter autoritatem. Si 
autem sine voluntatb, tunc tenetur ejector utrique, tarn domino 
proprietatisy quamjirmario : firmario per istud brevet domino 
proprietatis per assisam nova disseysina, ut untis rehabeat 
terminum cum damnisy et alius Uberum tenementum suum sine 
damnis."* But the difficulty is removed by the next sentence, 
in which he says, " Si autem dominus proprietatis tenementum 
ad fxmam traditum alicui dederit in dominico tenendum^ 

(fl) Bracton* b. 4. f. 220. {b) Reeves, Eng. Law. Vul. I. p. 341. 
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seysinam eifacere poierit salvo fibmario tebmino Bua" And 
it seems therefore, that in the latter clause of the passage first 
above cited, particularly from the omission of the word autori- 
tate in it, Bracton only alluded to cases where the grantor had 
enfeoffed another, without intending thereby to injure his 
grantee, and such feoffee afterwards entered upon him. This 
interpretation is also most consistent with the spirit of the times 
in which Bracton wrote. It was then held that a man could 
not enter vi et armis into his own freehold, and the writ of 
quare ejecit infra terminum is not a writ of trespass vi et armiSf 
which, if it had lain against those not having a title to the 
freehold, it naturally would have been. The old authorities (a) 
also, when describing the nature and effect of this writ, in- 
variably speak of it as lying in those cases only where the 
ejector claims title under the grantor. A sale of the lands to 
the ejector is also stated in the body of the writ And indeed, 
if the interpretation here contended for be incorrect, it seems 
quite unaccountable, that, more than half a century after the 
time of Bracton, a new writ, namely, the writ of ejectionejtmup, 
which only gave the plaintiff damages, and did not restore the 
term, should have been invented for lessees against strangers, 
when one so much more beneficial was already in existence. 



(a) Thus, in HiL Term, 3 Ed- 
ward L '* In quare efecit plaintiff 
■hall recover his term and damages 
by him sustained by reason of the 
sale." (Stat. Ab. tit. 9«a. 9>c.) In 
the Reg. Brev. (p. 2270 " Ftui hoc 
breve inventmn per discrehan vtnm 
IViihelmum de Merton ut termina- 
rius recuperet eatatta sua versus 
PKOPPATC7M." Id a case in Hil. 
Term, 46 Edw. III. 4. 12. per Ful- 
thorpe, Justice, ** If a stranger oust 
a lessee by reason of a feoffment, 
in that case he is put to his action 
upon the writ of ^luire efecit:" 
and in the same case, per Finch* 
deii, J. «« In such case, at the com- 
mon law ik« lessee had no other 



writ but his writ of covenant ; and 
although by the law a special writ 
of ipuare efecit is ordered against a 
stranger, a feoffee, nevertheless the 
lessee is not ousted of his writ of 
covenant against the lessor." This 
latter doctrine is exactly that laid 
down in Bracton. So also per 
Choke, J. (21 Edw. IV. 10. 30.) 
Quare efecit, ijcc. lieth where one 
is in by title, efectioue Jimue where 
one is by wrony :" and per totam 
curiam (19 Henry VI. 59. 19), " If 
a man lease for years, and sell to 
F. who ousts the termor, the les- 
see shall have a quare efecit, and 
recover his term and damages." 
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The writ of quare ejecit might be drawn either as a pneeipe, 
or a si tefecerit securum^ and, when first invented, the pracipe 
was thought the better mode of proceeding, though in process 
of time, the latter became more generally used. It is, perhaps, 
firom this circumstance, that Htzherbert (a) has considered the 
invention of the writ to be posterior to the statute of Westmin- 
ster the second (i). 

The plaintiff hj this writ, as by the old writ of covenant, 
recovered both his term and damages, if the term were 
unexpired, or his damages only in case of its expiration before 
the judgment; but the great advantage he derived from it, was 
the power of proceeding against third persons, as well as against 
the original grantor. 

Notwithstanding this fitvourable alteration, the fiumer was 
still without remedy when dispossessed by a mere stranger not 
claiming under his grantor. But an ouster by a stranger could 
then rarely happen ; and if at any time the vassal was so dispos- 
sessed, he would throw himself on the protection of lus lessor, 
abandon his own claim, and leave the lord to recover, by a real 
action, both the freehold and possession. 

In process of time, however, the vassal demanded a remedy 



(a) The ibaccuracy of Fitzher- 
hert, when speaking of this writ, is 
remarkable. He considers its in- 
vention as posterior to the statute 
of Westminster 2, (13 Ed v. I.)» and 
as intended to remedy a partial 
evil, occasioned by the writ of 
ejectione firma. (F. N. B. 458.) 
Bracton, however, who wrote in 
the reign of Henry III., speaks of 
the writ as in use in his time, and 
as having been invented to remedy 
the inconveniences attendant on 
the old writ of covenant. In the 
Reg. Brev. (2270 sdso, the same 



reasons are given for its origin. 
The inaccuracy is evident also from 
another circumstance. Waltkr 
DE Merton, called by Tltzherbert 
William deMoreton, and in the Reg. 
Brev. William de Merton, (the in- 
ventor of the wTit), was Chancellor 
in the reign of Henry III. (Dug- 
dale's Chron.), and di^d in the 
sixth year of Edward I. (Matt. 
Westmon. p. 366.)» seven years be- 
fore the statute of Westminster 2 
was enacted. 
(6) F. N. B. 458. 
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tor hjnnelfi and in the reign of King Edward IL or in the 
early part of that of Edward IIL (a) a writ was invented, which 
gave a lessee for years a remedy (though in some respects an 
imperfect one) against all persons whatsoever, who ousted him 
of his term : excepting indeed where the grantor himself ejected 
his lessee, and subsequently enfeoffed another, in which case the 
old writ of guare ejecit was resorted to. 

This new writ was a writ of trespass in its nature. The 
process upon it, as upon all other writs of trespass, was by at- 
tachment, distress, and process of oudawry. It called upon the 
defendant to show, wherefore, with force and arms, he entered 
upon certain knds which had been demised to the plaintiff for 
a term then unexpired, and ejected him from the possession 
thereof; and comprised all cases, within the single exception 
already mentioned, in which the second lesfee, coming into 
possession by means of a tide^ could not be said to be a tres- 
passer. Even the grantor was liable to be sued upon this new 
writ, notwithstanding the old doctrine, that a man could not 
enter vi et armis into his own freehold (6). As, however, the 
plaintiff did not possess a freehold interest, his tide to the 
lands was only so far acknowledged in this action, as to give 
him damages for the injury be had sustained, but not to restore 
to him the possession of his term. 

It is upon this writ, though apparendy so dissimilar from the 
present practice, that the modem remedy by ejectment is 
founded. 

Whilst the feudal system continued in its vigour, and estates 
for years retained their original character, but little incon- 
venience resulted to tenants from this imperfect remedy. But 
when the feudal policy declined, and agriculture became an 

(a) The first recorded instance of 44 Edw. IIL 22. 26). 
an action of ejection firnut, is in (6) F. N. B. 605. 

the 44th year of Edward III. (Trin. 
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object of le^IatiTe tegatd, the value and importance of estates 
of this nature connderaUy increased, and it was necessary to 
afford to lessees for years a more eflectoal protection. It ^b&i 
became the practice for leaseholder^ when disturbed in their 
pofisessionsy to aj^ly to Courts of Equity for redress, and to 

prosecute suits against the lessor himself, to obtain a specific 
performance of the grant, or against strangers for perpetual 
injunctions to quiet the possession ; and these Courts would 
then compel a restitution of the land itself to the party imme- 
diately injured (a). 

The Courts of common law soon afterwards adopted this 
method of rendering substantial justice; not indeed by the 
invention of a new writ, which perhaps would have been the 
best and most prudent method, but by adapting the one already 
in existence to the circumstances of the times ; and introducing, 
in the prosecution of a writ of ejectment, a species of remedy 
neither warranted by the original writ, nor demanded by the 
declaration, namely, a judgment to recover the term, and a 
writ of possession thereupon. 

It is singular, that neither the causes which led to this 
important change, nor the principles upon which it was 
founded, are recorded in any of the legal authorities of those 
times, it is difficult, if not impossible, to ascertain with accu- 
racy, the precise period when the alteration itself took place ; 
although it certainly must have been made between the years 
1455 and 1499, since in the former year it is said by one of 
the Judges (6), that damages only can be recovered in eject- 
ment; and an entry of a judgment is still extant, given in the 
latter of those yean, that the plaintiff in ejectment shall 
recover both his damages and his term (c). It is said, indeed, 
in argument as early as the year 1458, that the term may be 

(a) Gilb. EjecU p, 2. VI. 42. 19. 

(ft) Per Choke, J., Mich. 33 Hen. - (c) Raat. Ent. 263 (a). 
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recovered in ejectment, but no reason is assigned for the asser- 
tion, nor is any decision upon the point on record until die 
time of the entry already mentioned (a). 

But, whatever might be the cause which occasioned this 
alteration, the effects they produced were highly important 
A new efficacy was given to the action of ejectment, the old 
real actions fell into disuse, and the action of ejectment 
became gradually the regular mode of proceeding for the trial 
of possessory titles. 

Tliat an action of ejectment, by means of this alteration in 
its judgment, might restore termors to possession who had 
been actually ejected fix>m their lands, is sufficiently obvious ; 
but it is not perhaps so evident how the same proceedings 
could be applicable to a disputed tide of freehold, or why, as 
soon after happened, the freeholder should have adopted this 
novel remedy. No report of the case, in which this bold 
experiment was first made, is extant; but from the iimu- 
merable difficulties which attend real actions, it is not sm> 
losing that the freeholders should take advantage of any 
fiction which enabled him to av<»d them ; and as the Court 
of Common Pleas possessed an exclusive right of judicature in 
matters of real proper^, it is probable that the experiment 
originated in the Court of King's Bench, as an indirect 
method of giving to that Court a concurrent jurisdiction with 
the Common Pleas. But however this may be, the experi- 
ment succeeded, and the uses of the action, as well as its 
nature, were changed. 

When first the remedy was applied to the trial of disputed 
titles, the proceedings were simple and regular, difiering but 
little from those previously in use, when an ejectment was 

(a) Brooke's Ab. tit. QMore ^ecit, Ebrington, 1 Ad. & EIL 756, nota 
folio 167. Vide Doe d. Poole v. (a). 
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Drought to recover the damages of an actual trespass^ The 
right to the freehold could only be determined in an indirect 
manner. It was a term which was to be recovered by the 
judgment in the action, and it was therefore necessary that a 
term should be created ; and as the injuiy complained of in 
the writ was the loss of the possession, it was also necessary 
that the person to whom the term was given, should be 
ejected from the lands. 

In order to obtain the first of these requisites, namely, a 
term, the party claiming title entered upon the disputed pre- 
mises, accompanied by another person, to whom, whilst on the 
lands, he sealed and delivered a lease for years. This actual 
entry was absolutely necessary ; for, according to the old law 
of maintenance, it was a penal offence to convey a tide to 
another, when the grantor himself was not in possession. And^ 
indeed, it was at first doubted, whether this nominal possession, 
taken only for the purpose of trying the tide, was sufficient to 
excuse him firom the penalties of that offence (a). 

It is fi'om the necessity of this entry, that the remedy by 
ejectment is confined to cases in which the claimant has a 
possessory tide, that is to say, a right of entry upon< the 
lands. Whenever by reason of the intervention of any of 
the ancient rules regarding real property, as by descent cast, 
discontinuance, or warranty, the possessory right was turned 
into a right of action, the r^ht of entry ceasing therewith, 
the entry of the claimant of course became illegal, and conse- 
quently not sufficient to enable him to convey a title to his 
lessee, the nominal plaintiff in the action ; and as the principles 
of the action have remained unchanged, although the character 
of its proceedings have been altered, the right to make an entry 
has continued to be requisite, although, the entry itself has ceased 
to be necessary. This defect in the remedy has been recently 

(a) 1 Ch. Rep. Append. 39. 
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provided against by the stat. 3 & 4 Wm. 4, c. 27, & 39^ which 
by enacting that no descent cast, discontinuance, or warranty, 
shall hereafter defeat any light of entry or action for the recoveiy 
of any land, has converted all titles into possessoiy titles, and 
thus made the remedy by ejectment of universal application. 

The lessee of the claimant, having acquired a right to the 
possession, by means of the lease already mentioned, remained 
upon the land, and then the person who came next upon the 
freehold, animo passidendif or, according to the old authorities, 
even by chance (a), was accounted an ejector of the lessee, and 
a trespasser on his possession. A vmt of trespass and eject- 
ment was then served upon the ejector by the lessee. The 
cause regularly proceeded to trial as in the common action of 
trespass : and as the lessee's claim could only be founded upon 
the title of his lessor, it was necessary to prove the lessor's 
interest in the land, to enable the plaintiff (the lessee) to obtain 
a verdict The chumant's title was thus indirectly determined; 
and althou^ the writ of possession must of oouise have been 
issued in the plaintiff^s luune, and not in his own, yet as the 
plaintiff had prosecuted the suit only as the lessor's friend he 
would immediately give up to him the possession of the lands. 

In the infancy of the experiment, this mode of proceeding 
could be attended with no ill consequences. As the par^ 
previously in possession, must in contemplation of the law be 
upon the lands, and certainly, animo possidendi, the friend of 
the claimant was allowed to consider him as an ejector, and 
make him the defendant in the action. When, however, the 
remedy became more generally used, this simple method was 
found to be productive of considerable eviL It was easy for 
the claimant to conceal the proceedings from the person in 
possession, and to procure a second fiipnd to enter upon the 
lands, and eject his lessee immediately after the execution and 
delivery of the lease. The lessee would then commence his 

(a) 1 Li]. Prac. Reg. 673. 
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suit against this ejector, and the party in possession might 
consequently be ousted of his lands, without any opportunity 
of defending his title. To check this evil, a rule of Court was 
made, forbidding a plaintiff in ejectment to proceed against 
such third person, without giving a previous notice of the pro- 
ceedings to the party in possession ; and it was the pracUce 
for such party, on the receipt of this notice, if he had any title 
to the lands, to apply to the Court for permission to defend the 
action; which application was uniformly granted, upon his 
undertaking to indemnify the defendant (the third person) 
from the expenses of the suit The action however pro- 
ceeded in the name of such defendant, though the person in 
possession was permitted at the trial to give evidence of his own 
title. 

A considerable alteration in the manner of proceeding in 
the action was occasioned by this rule, although it was only 
intended to re.medy a particular evil. It became the general 
practice to have the lessee ejected by some third person, since 
called the casual ejector, and to give the regular notice to the 
person in possession, instead of making him, as before, the 
trespasser and defendant A reasonable time was allowed by 
the Courts, for the person in possession, after the receipt of 
the notice, to make his application for leave to defend the 
action, and if he n^lected to do so, the suit proceeded 
against the casual ejector, as if no notice had been necessary. 

The time when this rule was made is unknown, but as the 
evil it was intended to remove must soon have been discovered, 
it probably was adopted shortly after the remedy grew into 
general use (a). It seems also to have been the first instance, 
in which the Courts interfered in the practice of the action, 
and is therefore remarkable as the foundation of the fictitious 
system, by which it is now conducted. 

(a) Fairclaim d. Fowler v. Sham title, Burr. 1290—1297. 
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In this state, with the exception of a few practical regulations^ 
not necessary to be here noticed, the action of ejectment con- 
tinued until the time of the Commonwealth. Much trouble 
and inconvenience, however, attended the observance of the 
different formalities. If several persons were in possession of 
the disputed lands, it was necessarj to execute separate leases 
upon the premises of the different tenants, and to commence 
separate actions upon the several leases (a). Difficulties also 
attended the making of entries, and the action of ejectment had 
by this time grown into such general use, as to make these 
inconveniences sensibly felt. A remedy, however, was dis- 
covered for them by Lord Chief Justice RoUe, who presided 
in the Court of Upper Bench during the Protectorate ; and a 
method of proceeding in ejectment was invented by him, which 
at once superseded the ancient practice, and has by degrees 
become fully adapted to the modem uses of the action (i). 

By the new system, all the forms which we have been des- 
cribing are dispensed with. No lease is sealed, no entry or 
ouster really made, the plaintiff and defendant in the suit are 
merely fictitious names, and in fact all those preliminaries 
are now only feigned, which the ancient practice required to be 
actually complied with. 

An inquiry into the numerous regulations which have been 
made for the improvement of the modem practice, must be 
reserved for a future part of this work ; but it may be useful 
to give in this place a brief outline of the system, although a 
detailed accountttwill be hereafter necessary. 

A. the person claiming title, delivers to B. the person in 
possession, a declaration in ejectment, in which C. and 2)., 
two fictitious persons, are made respectively plaintiff and de- 

(a) Co. litt 252. ArgoU v. Oie- (6) Styles, Pnur. B«g. lOS, (ed. 
ney. Palm. 402. 1657). 
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fendant; and in which C states a fictitious demise of the lands 
in question fix)in A. to himself for a term of years, and com- 
plains of an ouster firom them by JD^ during its continuance. 
To this declaration is annexed a notice, supposed to be written 
and signed by D., informing B. of the proceedings, and advising 
him to apply to the Court for permission to be made defendant 
in his place, as he, having no title, shall leave the suit unde- 
fended. Upon the receipt of this declaration, if ^. do not apply 
within a limited time to be made defendant, he is supposed to 
have no title to the premises ; and upon, an affidavit that a 
declaration has been regularly served upon him, the Court will 
order judgment to be entered against 2). the casual ejector, 
and possession of the lands will be given to A* the party 
claiming title. When, however, B. applies, pursuant to the 
notice, to defend the action, the Couite annex certain condi- 
tions to the privilege. Four things are necessary to enable a 
person to support an ejectment, namely, title, lease, entry, and 
ouster ; and as the three latter are. only feigned in the modem 
practice, C. (the plainti£F) would be^ nonsuited at the trial if he 
were obliged to prove them. The Courts therefore compel J?., 
if made defendant, to enter into a rule, generally termed the 
consent-rule, by which he undertakes, that at the trial he will 
confess the lease, entry, and ouster to have been regularly 
made, and rely solely upon the merits of his title ; and, lest at 
the trial he should break this engagement, another condition 
is also added, that in such case, he shall pay the costs of the 
suit, and shall allow judgment to be entered against 2>. the 
casual ejector. These conditions being complied with, the 
declaration is altered, by making B. the defendant instead of 
D., and the cause proceeds to trial in the same manner as in 
other actions. 

The advantages resulting firom this method are obvious: 
the claimant is exempted firom the observance of useless 
forms, and the tenant admits nothing which can prejudice the 
merits of the case. 
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It could not indeed be expected that a change so extensive 
should, in the first instance, be entirely free from defects 
nor that it would not, like other innovations, occasion some 
inconvenience when first introduced « For a few years after 
its invention, the Courts seem occasionally to have been con- 
fiised between the ancient and modem systems, and not to 
have established, so distinctly as might have been desired, the 
principles which were to regulate the proceedings they had 
so newly adopted. The action has, however, now attained a 
considerable degree of perfection. Its principles are clearly 
understood, and its practice is reduced to a regular and settled 
system. The Legislature has frequently interfered to correct 
its deficiencies. The Courts continue to regard it with great 
liberality ; and the remedy by ejectment has now become a 
most useful legal proceeding, unembarrassed by the difficulties 
formerly attendant upon real actions, and well adapted to the 
purposes of substantial justice. 
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CHAPTER n. 

Of what things an Ejectment tvill lie, and how they are to be 

described. 

By the common law^gan ejectment will not lie for any thing; 
whereon an entry cannot be made, or of which the sheriff 
cannot deliver possession ; or, in other words, it is only main- 
tainable for corporeal hereditaments. Thus an ejectment will 
not lie for a rent, an advowson, a common in gross, or pur 
cause de vicinage, or any other thing which passes only by 
grant Tithes, indeed, though an incorporeal inheritance, 
may be recovered by this action, but the right of maintaining 
an ejectment for them, does not arise from the common law, 
but is given by the provisions of the statute 32 Hen. VlLL c 7. 

An ejectment will not lie for lands belonging to the Crown, 
of which the Crown is in possession by its officer, the proper 
remedy b by petition of right (a). 

It was formerly holden that an ejectment did not lie for a 
church or chapel, though corporeal hereditaments, because | 

they were res sacra, and therefore not demisable ; but this 
doctrine is now exploded, though in point of form they should 
still be demanded as messuages {b). 

But an ejectment will not lie for a canonry, for a canoniy 
is " an ecclesiastical office, only capable of being held by a 
person in priest's orders," and such spiritual right cannot be 

(a) Doe d. Legh v. Roe, 8 M. & Thyn v. Thyn, Styles, 101 ; Doc. 
W. 679. Plac. 291 ; Hillingsworth v. Bnw- 

(If) Harpur's case, 1 1 Co. 25, (6) ster, Salk. 256. 
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deliveied under a writ of possession, and &r the like reason 
ejectment will not lie for a prebendal stall (a). 

A common appendant or appurtenant may be recovered in 
an ejectment, brought for the lands to which it is appendant 
or appurtenant, provided such right of common be mentioned 
in the description of the premises ; because he who has pos- 
session of the land has also possession of the common ; and 
the sheriff by giving possession of the one, executes the writ 
as to the other. But it may be prudent to state in»the descrip- 
tion, that the common so claimed is a common appendant or 
appurtenant, although it has been held after verdict, that an 
ejectment for lands and also for *' common of pasture," gene- 
rally, is sufficient (ft). 

An ejectment will also lie for a boilaiy of salt, although by 
the grant of a boilary of salt the grantee is only entitled to a 
certain proportion of the number of buckets of salt water 
drawn out of a particular salt-water well ; for by the grant of 
a boilaxy of salt the soil shall pass, inasmuch as it is the whole 
profit of the soil (c). 

Upon the same principle an ejectment may be maintained 
for a coal mine, for it is not to be considered as a bare profit 
apprender, but as comprehending the ground or soil itself, 
which may be delivered in execution ; and though a man may 
have a right to the mine without any title to the soil, yet the 
mine being fixed in a certain place, the sheriff has. a thing 
certain before him of which he can deliver possession (d). 

But aa ejectment will not lie for a tin bounds which is a mere 



(a) Doe d. Batcher o. Mnegrave, myfasl, Stran. 64. 

I Man. tc 6. 625, etvide. Rex v. (c) Smith v. Barrett, Sid. 161; 

the Bishop of London, 1 Wile. 11, S. C. 1 Lev. 114, Co. litt. 4, (b). 
14. (4) Comyn v. Kineto, Cro. Jac. 

(b) Baker v. Roe, Cas. Temp. 150; Comyn v. Wheatley, Noy. 
Hard. 137; Newman r. Hold- 121. 
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easenient, being nothing more than the liberty of entering and 
marking out certain bounds, within which the party has ac- 
quired a right to work a tin mine (a). 

When a grant of minea is so worded as not to operate as an 
actual demise, but only as a license to dig search for and take 
metals and minerals within a certain district during the term 
granted: it seems that a party claiming under such a grant, 
and who shall open and work and be in actual possession of 
any mines, 4nay if ousted maintain ejectment in respect of 
them ; but he cannot maintain ejectment either in respect of 
mines within the district, which he has not opened, or which* 
haying opened, he has abandoned (i). 

An ejectment cannot be maintained against a person for 
setting up a stall in a public street, even assuming the fineehold 
to belong to the parish (c). 

In the old cases it is holden, that an ejectment will not lie 
for a fishery because it is only a profit apprender (d) ; but it 
is said by Ashhurst, J., in the case of The King o. the 
Inhabitants of Old Arlesford (e), '* There is no doubt but 
that a fishery is a tenement ; trespass will lie for an injury to 
it, and it may be recovered in ejectment/* 

But an ejectment will not lie for a watercourse or rivulet, 
though its name be mentioned, because it is impossible to 
give execution of a thing which is transient, and always 
running. But if the ground over which the rivulet runs, 
belongs to the claimant, the rivulet may be recovered, by 
laying the action for " so many acres of land covered with 



(a) Doe d. Earl of Falmouth v. &c. v Cowley, I C. & P. 123. 

AlderaoQ, i M. & W. 210. {d) Molineauxe. Molineaux, Cro. 

(6) Doe d. Hanley v. Wood, 2 Jac. 144; Herbert o.Laughlen, Cro. 

B. & A. 724 ; Crocker v. Pother- Car. 492 ; Waddy v. Newton, S 

gill, 2 B. & A. 652. Mod. 275, 277. 

(e) Doe d. Overseers of Poor, (e) 1 T. R. 36S. 
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water*' (a)^ Aa ejectment may be maintained for a pool, or 
pit of water, because those words comprehend both land and 

water (ft). 

ft 

The owner of the soil may maintain an ejectment for land, 
which is part of the king's highway; because, though the 
public have a right to pass over it, yet the fircehold and all the 
profits belong to the owner. But he must recover the land, 
and the sheriff give possession of it, subject to the public 
easement (c). 

An ejectment will lie pro primd tansurd : that is to say, if 
a man has a grant of the first grass which grows on the land 
every year, he may maintain ejectment against him who 
withholds it firom him{dl). So also a demise of the hay-grass 
and after-math is sufficient to support an ejectment (e). And 
the principle seems to be this, that the parties in these cases, 
being entitled to all the profits of the land, for the time being, 
are entitled also for the same time to the land itself; and no 
man can enter thereon whikt they are so entitled, without 
being a trespasser. But the ejectment should not be brought 
for the land generally, but for the first grass or after-math 
thereof as the case may be ; although where the demise was 
for so many acres of pasture land, it was held sufficient for the 
lessor of the plaintiff to show that he was entitled to the 
prima tomura thereof, because the first grass being the most 
signal profit, the fit^hold of the land shall be esteemed to be 
in him who has it, until the contrary is shown (/)• 

A right to the herbage will also be sufficient to support an 

(a) ChalleDor v. Thomas, Yelv. 362. 

143. («) Wheeler v. Touleoo, Hard. 

(jb) Ibid. Co. litt. 5, (b\ 330. 

(c) Goodtitle d. Cheater v. Alker, (/) Rex «. InhabiUnto of Stoke, 
Bur. 133, 145. 2 T. R. 451. 

(d) Ward o. Petifer, Cro. Car. 

c2 
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ejectment, because he who has a grant of the herbage has a 
particular interest in the soil, although by such grant the soil 
itself does not pass. But the ejectment should be for the 
herbage of the land, and not for the land itself (a). 

In like manner an ejectment will lie for the pasture of a 
hundred sheep (6). 

But a right to the pannage is not enough, because pannage 
is onlj the mast which fidls fix)m the trees, and not part of the 
soil itself (c). 

An ejectment will not lie for dower before assignment (<2). 

With respect to the manner in which the premises dionld 
be described in an ejectment, no determinate rule exists : nor 
is it easy to discover from the adjudged cases, any principle 
which can guide us on the subject. It is veiy frequently said in 
general terms, that the description shaU be sufficiently certain / 
but the degree of certainty required, particularly in the more 
ancient cases, seems to depend upon capricerather than prin- 
ciple. In the earlier stages of the remedy, when ejectments 
were compared to real actions, and ai^uments were drawn 
fix)m analogy with them, a practice which obtained until after 
the reign of James L, much greater certainty was required 
than is now necessary : and it appears, that when the action 
was first invented, as much certainly was requisite as in a 
prcecipe quod reddat {e). The Courts, indeed, soon relaxed 
this severity, and allowed many descriptions to be sufficient in 
an ejectment, which would have been held too uncertain in a 
praecipe; as, for instance, an ejectment for a hopyard was 

(a) Wheeler v, TouUon. Hard. (d) Doe d. Natt v. Nutt, 2 Car. 

330. Sc P. 430. 

(6) Anon. 2 Dal. 95. (e; Macdanoch v. Stafford, 2 

(c) Pemble v. Sterne, I Ler. 212, Roll. Rep. 166. 
3; S. C. I Sid. 416. 
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held good ; so also for an orchard, though in a pracipe it 
should be demanded as a garden (a) ; yet notwithstanding 
this alteration, it was considered an established principle, until 
within the last century, that the description must be so certain 
as to enable the sheriff exactly to know, without any infor- 
mation from the lessor of the plaintiff, of what to deliver pos- 
session (&)• Amongst other salutary regulations, however, 
which the wisdom of modem times has introduced into this 
action, the abolition of this maxim may be reckoned : and it 
is now the practice for the sheriff to deliver possession of the 
premises recavered, according to the directions of the claimant, 
who therein acts at his own peril (c). 

Few cases are to be found in the modem books, wherein 
points respecting the certainty of description have arisen ; and 
the authority of the old cases is rery doubtfiiL The degree of 
certainty formerly required was much greater than is now 
necessary, and it is not improbable that many of the old 
decisions would be ovenruled, should they again come under 
the consideration of the Courts (iQ. 

Lands will be suflBciently described by the provincial terms 
of the counties in which they lie. Thus an ejectment may 
be maintained for ** five acres of alder carr" in Norfolk : — 
alder carr in that county signifying land covered with alders. 
So also in Suffolk, for a beast gate ; and in Yorkshire, for cattle 
gates («). 

The same principle applies to ejectments in Ireland; and 

<«) Wright «. Wheatley, Noy. 623»630; Gonoor v. West, Burr. 

37 ; S. C. Cro. Eliz. S64 ; Royiton 2673. 

V. Eccle8ton« Cro. Jac. 654 ; S. C. (i) St John v. Gom7n» Yelv. 

Palm. 337. 117; Cottingham v. King, Borr. 

{b) Bindover v. Sindercome, 3 633. 

Baym. U70, and the cases there (e) Barnes v. Petenon* Strmn. 

cited. 1063 ; Bennington v. Goodtitle, ib. 

(c) Cottingham o. King, Burr. 10S4. 
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terms used in that country will be suflBciently certain, when 
writs of error are brought therefrom in this kingdom. Thus 
an ejectment wiU lie in Irebnd, for a township, for a 
kneave (a) or quarter of land, or for so many acres of bog or 
of mountain (ft) : the word mountain being in that kingdom 
rather a description of the quality, than the situation of 
land (c). 

But an ejectment in England for a hundred acres of moun^ 
tain, or a hundred acres of waste, has been held to be bad for 
uncertainty, because both waste and mountain comprehend in 
England many sorts of land (c2). 

It is no objection to a description that the premises are 
twice demanded in the same demise (0). 

An ejectment will not lie for a tenement, because many 
incorporeal hereditaments are included in that appellation (/), 
and therefore the description is not certain enough ; nor will 
an ejectment lie for a messuage, or tenement, for the signi- 
fication of the word tenement being more extensive than that 
of the word messuage, it is not sufficiently certain what is 
intended to be demanded in the ejectment {g). It is also 
holden that an ejectment will not lie for a messuage ami tene- 
ment (A). 



(a) Cottingham v. King, Burr. 
623, 30. 

(6) Barnes o. Peterson. Stran. 
1093 ; Bennington 0. Goodtide, ib. 
1084. 

(c) Kildare o. Fisher, Stran. 71 • 
otd(0 coid.\ Macdonnogh o. Staf- 
ford, Palm. 100 ; S. C. 3 RolL^p. 
189; St John r. Comyn, Telr. 
117. 

(eO Hancock 9. Price, Hard. 57- 

(e) Warren o Wakeley, 2 Roll. 
Rep. 482. 



(/} Goodtitle o. Walton, Stnn. 
834 \ CoplMton 9. Piper, Ld. Raym. 
191. 

(^) Ashworth o. Stanley, StyL 
364; Wood 9. Payne, Cro. Elis. 
186; Rochester o. Rickhouse. Pop. 
203. 

(A) Doe d. Bradshaw «. Plow- 
man, 1 East, 441, and the cases 
there cited. — In the case of Good- 
right d. Welch o. Flood, (3 Wils. 
23), in which a motion was made 
to arrest the judgment, because the 
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But an ejectment for a messuage or tenement, with other 
words expressing its yeaning, is good, as a messuage or tene- 
ment called the Black Swan ; for the addition reduces it to 
the certainty of a dwelling-house (a). 

So also an ejectment for a messuage or burgage is good ; 
because both signify the same thing in a borough (&)• 



An ejectment for four corn-mills, without saying of what 
kind, whether wind-mills or water-mills, is good ; for the pre- 
cedents in the register are so (c). 



plaintiff had declared of a mesanage 
or tenement, the Court endea* 
▼oared to get over the objection, 
and took time for conaiderationy 
bnt ultimately thought themaelyea 
bound by the adjudged cases, and 
reluctandy arrested the judgment. 
Afterwards, in Doe d. Stewart v. 
Denton, (1 T.R. 11), on a similar 
application, where the plaintiff had 
declared for a messuage and tene- 
ment, the Court refused to grant 
the rule, Buller, J. saying, he re- 
membered a case where a messuage 
or tenement had been held suffi- 
ciently certain. But this caae was 
afterwards OTermled, in Doe d. 
Bradahaw o. Plowman, (1 East, 
441), "for that it passed by sur- 
prise, and was not law, being con- 
trary to adjudged cases." The 
point is therefore bow at rest, al- 
though from the cases of Goodtitle 
d. Wright V. Otway, (3 East, 357), 
and Doe d. Laurie o. Dyball, CI M. 
& P. 330, and 8 B. & C. 70), the 
defendant is precluded from deriv- 
ing any advantage from such error 
in description. In the former case, 
the plaintiff had declared for a mes- 
suage OMd tenement, and the ver- 
dict was entered generaUy ; but the 
Court permitted the lessor (pending 



a rule nin to arrest the judgment 
for the uncertainty) to enter the 
verdict according to the Judge's 
notes for the messuage only, and 
that without releasing the damagea. 
In the latter case, the declaration 
was for twenty messuages, twenty 
tenements, &c. ; and the judgment 
being entered generally for the 
plaintiff, the defendant brought a 
writ of error in the King's Bench, 
pending which writ the Court of 
Common Pleas allowed the record 
to be amended, by striking out ths 
words " twenty tenements ;" and 
the Court of King's Bench in the 
following Term, (.the record I pre- 
sume not having been amended) 
gave judgment for the defendant in 
error on this ground, that if the 
same count contains two demands 
or complaints, for one of which only 
an action lies, all the damages shall 
be referred to the good cause of 
action, although Mcat if in aepa- 
rate counts. 

(a) Burbury v. Yeomans» 1 Sid. 
295. 

(6) Danvers t?. Wellington, Hard. 
173 ; Rochester r. Rickhouse, Pop. 
203. 

(c) Fitzgerald v. Marshal, I Mod. 
90. 
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An ejectment will lie for a stable and cottage (a)» and abo 
for a bouse ; thougb in a prcecipe it oiigbt to be demanded 
by the name of a messuage (&). 

Ejectment of a place called a passage room is certain 
enough (c> So also of a room, and of a chamber in the 
second story {d). In like manner it has been held that an 
ejectment for '^part of a house in A/^ is sufficiently certain (e). 
So also of ** a certain place called the vestry" (/). 

It has formerly been holden that an ejectment for a kitchen 
could not be supported; because, although the word be well 
enough understood in common parlance, yet, as any chamber 
in a house may be applied to that use, the sheriff has not cer- 
tainty enough to direct him in the execution, and the kitchen 
may be changed between judgment and execution ; but this 
reasoning does not correspond with the maxims of the present 
day(^). 

An ejectment will not lie for a dose (A), nor for the third, 
or other part of a close, nor for a piece of land, unless the 
particular contents or number of acres be specified (t). From 
the old authorities, it seems also formerly to have been holden, 
(though the point is certainly somewhat obscure), that the 
addition of the name of the close, without mention of the 



(a) Hill V. Giles, Cro. Eliz. 818 ; 
Lady Dacres' case, 1 Lev. 58 ; 
Hammond v. Ireland, Sty. 215. 

(b) Royston v. Eccleston, Cro. 
Jac. 654 ; S. C. Palm. 337. 

(c) Bindover v. Sindercombe, Ld. 
Ra3rm. 1470. 

(d) Anon. 3 Leon. 210. 

ie) Sullivan o. Seagrave, Stran. 
695; Rawson v. Maynard, Cro. 
Eliz. 286. 

(/) Hutchinson r. Puller, 3 Lev. 



95. 
(ff) Ford V. Lerke, Noy. 109- 
(A) Savel'8 case, 11 Co. 55 Ham- 
mond V. Savel, 1 Rol. Rep. 55; 

Knight V. Syms, Salk. 254 ; Joans 

V. Hoel, Cro. EUx. 235. 
(i) Palmer's case, Owen, 18 ► 

Martyn v. Nichols, Cro. Car. 573 ; 

Jordan r. Cleaboume, Cro. Eli«. 

339; Perable r, Sterne, 1 Isv. 

213. 
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number of acres, woald be bad; though such a description^ it 
is conceived, would now be deemed sufficiently certain (a). 

In ejectment for land, the particular species should be men- 
tioned in the description, whether pasture ^ meadow, &c. 
because land, in its legal acceptation, signifies only arable 
land {by 

m 

An ejectment for ten acres of underwood has been held 
good(c); because underwood is so well understood in law, 
that the sheriff has certainty enough to direct him in the 
execution. 

** fifty acres of gorse and furze'' {d) has been held suffi- 
ciently certain in an ejectment, without specifying the par- 
ticular quantity of each : so also " fifty acres of fiirze and 
heath," and ** fifty acres of moor and marsh "(e). 

An ejectment for ''ten acres of pease" has been held to be 
certain enough, as signifying the same with ten acres of land 
covered with pease (/). 

It seems that an ejectment may be brought for a manor, or a 
moiety of a manor, generally, without any description of the 
number of acres, or species of land contained therein, and that 
under sucn general description the jury may find the verdict 
for the plaintifi^ for a messuage, or for so many acres '' parcel 
of the said manor," and for the defendant, for the residue of the 

(a) Lady Daeres' case, 1 Lev. (c) Warren v. Wakelej, 2 Roll. 

58 ; Sayel'a case, 1 1 Ca 65 ; Knigbt Rep. 4S2. 

V. Symty 1 Salk. 254; Royston v. (<0 Fitigerald o. Marshall, 1 Mod. 

Eccleston, Cro. Jac. 654; Jordan 90. 

e. Qeaboarne, Cro. Elis. 339; (e) Connor v. Wett, Bnrr. 2672. 

Wykee o. Sparrow, Cro. Jac. 435. l/) Odingsall o. Jackaon, 1 

(ft) Maasey v. lUce, Cowp. 346, Brown, 149. 
349 ; Savel'e caie, 1 1 Co. 55. 
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manor ; but it is said in the old cases, not to be safe to bringp an 
ejectment for a manor without describing the quanti^ and 
species of the land (a). 

When an ejectment is brought for tithes, (6) the particular 
species of tithe demanded should be specified in the declarati<Mi 
as of hajy wheat, &c., or the description will be bad for uncer- 
tainty ; (c) but it is not also necessary to mention the pieciae 
quantity of each species, because tithe is in its nature uncertain, 
the quantity entirely depending on the firuitfulness of the season, 
and it is therefore enough to say, ** of certain tithes of hay, 
wool,&c."(rf). 

In an old case, where the plainti£F declared on a lease for 
tithes in JR. belonging to the rectory of 2)., and that the 
defendant entered upon him, and took guch tithes severed from 
the nine parts in R,, without saying that the tithes so taken 
belonged to the rectory of i)., the description was held ill, 
because it did not confine the ouster to the tithes laid in the 
declaration; for the defendant might haye ousted the plaintiff 
of tithes in i2., which did not belong to the rectory of i>. (e) 

In an ejectment brought in the county of Durham, the 
plaintiff declared ** for coal-mines in Qateridg^ generally, not 
specifying the particular number; and it appearing upon a 



(a) Warden's case, Het. 146; 
Cole V. Aylott. litt. Rep. 299, 
301 ; Hems 9. Stroud, Latch. 61. 

(6) It was once contended, that 
in an ejectment for tithes, the ejec* 
tion should be laid, *' of the rectory, 
or chapel, and of the tithes there* 
unto appertaining," for that the 
plaintiff conld not have a writ of 
habere /ados poesetsionem of the 
tithes only ; but the objection was 



overruled; Bald mn t^. Wine, Cro. 
Car. 301. 

(c) Harpur's case, 1 1 Co. 25 iff) -, 
Worrall o. Harper, 1 Roll. Rep. 
65, 68 s Dyer, 84, 5. 

(d) Anon. Dyer, 116, (6). 

(e) Baldwin t;. Wine, W. Jones, 
321, tamen ^uare, et vide Good- 
right d. Smallwood v. Strother, Blk. 
706. 
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writ of error, that sach was the customary mode of declaring 
in the ooonty, the judgment for the plaintiff was aflSrmed (a). 

If a person eject another firom land, and build thereon, it is 
sufficient if the owner bring his ejectment for the land, without 
mentioning the building, except where the building is a 
messuage, and Uien perhaps it ought to be particularly 
named (6), 

(a) Whittioghaiii v. Andrews, 4 S. C. Comb. 301. 
Mod. 143; S. C. 1 Show. 364; (b) Goodtitle d. Chester v. Alker» 
S. C. Salk. 255 ; S. C. Carth. 277 ; Burr. 133, 144. 
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CHAPTER IIL 

Of the Title necenary to support the Action of EjecttnetU. 

It is a maxim of ova law that the party in poBsession of 
property is considered to be the owner, until the contrary is 
proved (a). It is necessary, therefore, for a claimant in 
ejectment to show in himself a good and sufficient title to the 
disputed lands. He will ^ot be asedsted by the weakness of the 
defendant's claim, for the possession of the latter gives him a 
right against every man who cannot establish a title ; and if he 
can answer the case on the part of the claimant, by showing the 
real title to be in another, it will be sufficient for his defence, 
(excepting of course those cases in which the defendant is 
estopped from disputing the claimant's title) although he does 
not pretend that he holds the lands with the consent, or under 
the authority of the real owner (6). 

The claimant must also be clothed with the legal title to the 
lands (c). No equitable tide will avail. And this principle is 
so fixed and immutable, that a trustee may maintain ejectment 
against his own cestui que trust (d), and an unsatisfied term 
outstanding in trustees will bar the recovery of the heir-at-law, 
even though he claim only subject to the charge (0). In the 
time of Lord Mansfield, indeed, the Court of King^s Bench 
adopted a difierent principle, and exercised a species of 
equitable jurisdiction in this action. Thus a mortgagee was 

(a) Doe d. Hughes v. Dyball, o. Wharton, 8 T. R. 2; Doe d. 
1 M. & M. 346. Blake v. Luxton, 6 T. R. 289. 

(b) Roe d. Haldane e. Harvey, (d) Roe d. Reade v. Read, 8 I. 
4 Burr. 2484; Doe d. Criap v, R. 118, 123. 

Barber, 2 T. R. 749. <e) Doe d. Hodson o. Staple, 2 T. 

(c) Goodtitle d. Jones o. Jones, R. 684 ; Barnes v. Crow, 4 Bro. 
7 T. R. 43, 4/ ; Doe d. Da Costa C. C. 2. 



/ 



ACTION OF EJECTMENT. 29 

permitted to maintain ejectment against a tenant, claiming 
under a lease granted prior to the mortgage, provided he gave 
notice to the tenant that he did not intend to disturb the 
possession, but only to get into the receipt of the rents and 
profits of the estate ; (a) the legal estate of a trustee was not 
allowed to be set up against the cestui que trust f (6) an agree- 
ment for a lease was held tantamount to a lease ; (c) and a 
reversioner was allowed to recover his reversionary interest^ sub- 
ject to a lease and immediate right of possession in another (d). 
But these cases have long been overruled, and the clearness and 
certainty of the principle since adopted, amply compensate for 
the partial inconvenience it may at times occasion. 



Formerly also, it was necessary, that the claimant should 
have what was termed a right of entry into, or possession of 
the land, as distinguished from a right of property or action 
therein, and much abstruse learning is extant in the old 
authorities as to the modes by which one of these species of 
titles might be converted into the other ; but the ancient dis 
tinctions between these difierent rights having been abolished 
by Stat 3 & 4 Wm. IV. c 27, and the stat 21 Jac. L c. 16, 
upon which the rights arising from adverse possession are 
founded, also in effect repealed by its provisions, it has become 
unnecessary to discuss the principles by which descents cast, 
disseisin, and warranty were governed, or to encumber this 
Treatise with unsatisfactory decisions upon the doctrine of 
adverse possession (e), ^ 

The Stat. 3 & 4 Wm. IV. c. 27, justly entitled ** an Act 

(a) Keech d. Warne v. Hall, WigM v. Brydon. Burr. 1895, 

Doug. 21; Moss o. Gallimore, 1901. 

Doug. 279, B. N. P. 96. (e) Weakley d. Yea v. BockneU, 

(6) Lade v. Holford, B. N. P. Cowp. 473. 

110; S. C. Barr. 1416; S. C. Blk. (fi) PerBuller, J. in Doe d. Bria* 

42S ; Doe d. Hodaon v. Staple, 2 T. tow v. Pegge, I T. R 759, (in notia)» 

R. 684 ; Doe d. Gibbon v. Pott, (e) Nepean v. Doe, 2 M. & W. 

Dong. 710, 721, d vide Oatea d. 894. 
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for the limitatioQ of actions and suits lelating lo real 
property, and for simplifyipg, the remedies for trying the rights 
thereto," has introduced an entirely new principle into our 
remedial law. By that statute all titles to land are reduced to 
pooBessoiy titles, so that the right of recovery and the remedy by 
ejectment are made co-extensive, whilst the mere acquiescence 
of a claimant, or succession of claimants in the same right (being 
under no legal disabilities), in the possession of the land by a 
stranger, without enforcing his or their rights by legal proceed- 
ings for a period of twenty years, is an effectual bar to all claim 
against the party so possessed, and such possession undisturbed 
for forty years, gives to him an absolute indefeasable tide to the 
property ; notwithstanding there may have been a continued 
existence of legal disabilities in the rightful owners. 

In order, therefore, to determine ^^hether a party claiming 
lands can proceed to recover them by ejectment, it is necessaiy 
to consider, firstly whether the claim is consistent with the 
restrictive provisions of the stat. 3 & 4 Wm. IV. c. 27, and 
secondly, whether the tide is a legal or an equitable one. 

Firsdy, as to the stat 3 & 4 Wm. IV. c. 27. 

It will be necessary to enter somewhat largely into the several 
provisions of this statute, and we shall herein consider ; firstlj, 
its general restrictive provisions, and secondly, the various 
periods firom which they begin to run, in the several cases of 
remainder men, reversioners, issue in tail, personal representa- 
tives, mortgagees, ecclesiastical persons, and persons under legal 
disabilities : premising that in order to prevent needless repeti- 
tion, the word *^ claimant*' will be used to denote the *'perBOD 
claiming the land and the persons through whom he claims;" the 
word *^ rights,** the *' right to make an entry or bring an action to 
recover the land ;" the word '* estate;" ''any estate or interest; 
the words ''future estate,** any "estate or estates or interest in 
reversion or remainder, or any other future estate or interest; 
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and the word <' possesaioD/' << the poBseasioa or receipt of the 
rents or profits of the land, in respect of which the claim is 
made." 

fuBtly, as to the general restrictiye provisions of the statute. 

The second section provides, that after December 1, 1833, no 
person shall make an entry, or bring an action to recover any 
land, '^ but within twenty years next after the time at whibh 
the right to make such entry or to bring such action, shall have 
first accrued to some person through whom he ckdms ; or if 
such right shall not have accrued through any person through 
whom he daims, then within twenty years next after the time 
at which the right to make such entiy, or to bring such action 
shall have first accrued to the person making or bringing the 






In the construction of this act, it is declared by section 3, 
that the right to make such entry or bring such action, is 
deemed to have first accrued according to the following rules, 
that is to 81^ : where the claimant has, in respect of the estate 
claimed, been in possession, and while entitled thereto been 
dispossessed, or discontinued such possession, then such right 
shall be deemed to have first accrued at the time of such dis« 
possession, or discondnuance of possession, or at the last time 
at which any profits were received; and where the claimant 
shall claim the estate of some deceased person, who shall have 
continued in such possession until the time of his death, and 
shall have been the last person entided to such estate who 
shall have been in such possession, then such right shall be 
deemed to have first accrued at the time of such death ; and 
where the claimant shall claim in respect of au estate in pos- 
session, in any manner assured by any instrument (other than 
a will) to him, or some person through whom he claims, by 
a person being in respect of the same estate in possession, and 
no person entitled under such instrument shall have been in 
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such poesession, then such right shall be deemed to have first 
accrued at the time at which the claimant became entitled to 
such possession by virtue of such instruments ; and where the 
estate claimed shall have been a future estate, and no person 
shall have obtained the possession in respect thereof then 
such right shall be deemed to have first accrued at the time 
at which the same became an estate in possession ; and where 
the claimant has become entitled by reason of any forfeiture 
or breach of condition, then such right shall be deemed to 
have first accrued when such forfeiture was incurred, or sach 
condition broken. 

As to what shall be deemed possesion within the meaning 
of the above clauses, it is enacted, by sections 10 & 11, that no 
person shall be deemed to have been so in possession merely 
by reason of having made an entry thereon, or continued claim 
thereof; and by section 35, the receipt of the rent payable bj 
any tenant from year to year, or other lessee, shall, as against 
such lessee, or any person claiming under him (but subject to 
the lease) be deemed to be the receipt of profit. And by 
section 14, where any acknowledgment of title shall be given 
to a party or hb agent in writing, signed by the person in 
possession, then the possession of such person shall be deemed 
to be the possession of the party to whom or to whose agent 
such acknowledgment was given; and the right of such party, 
or those claiming through him, to recover such land, shall be 
deemed to have first accrued at and not before the time at 
which such acknowledgment was given. 

Attornment in writing is of course a good admission of title 
within the meaning of this clause ; and if it be merely an 
attornment, and do not amount to a new demise, it will not 
require a stamp (a). So where, in answer to an application 
for alleged arrears of rent, the tenant by letter complained of 

(a) Doe d. Livsey o. Edwards, 5 Ad. & £11. 95. 
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having been put to much expense with respect to the land, 
end said it was reasonable that the lords of the fee should 
make him recompence accordingly, and that F. (the party 
applying) should vindicate his right to the land rather than 
that the expenses should fall upon the tenants, and concluded 
his letter by begging ''compassion, mercy, and pily^ and 
recompence in a satisfactoiy manner," this was holden to be 
an admission of title within the meaning of this section (a). 
But where a party in adverse possession of land, being applied 
to by a person claiming title to it to pay rent, offering a 
lease of it, wrote thus, '* Although if matters were contested, 
I am of opinion that I should establish a* legal right to the 
premises, yet under all circumstances, I have made up my 
iDoind to accede to the proposal you made of paying a mode- 
rate rent, on an agreement for a term of twenty-one years ;** 
but the bargain went off, and no rent was paid or lease 
executed, this letter was holden not to amount to an admis^ 
sion of title within the meaning of this section ((). 

Where A. was in poBseasion of lands for more than twenty 
years, and died in possession, and his widow had possession 
from that time until her death, twenty years after, and B. was 
the eldest son both of A. and his wife, it was contended that 
B. could not recover, because as heir of his father, he had 
been kept out of possession by his mother above twenty years, 
and was therefore barred by the statute 3 & 4 Wm. 4, c. 27, 
and he could not claim as heir of his mother, because the 
mother's possession not being an adverse one, she could not 
acquire a descendible estate ; Coleridge^ J. directed the jury 
to infer that the property belonged to the mother, and survived 
to him on her husband's death, and then descended to jB. as 
his heir, and the pluntiff had a verdict (c). 



(a) Farsdon v. Clegg> 10 Mee. 6 Mee. & W. 295. 
h W. 573. (c) Doe d. B«Dnett r. Long, 9 C 

(h) Doe d. Cunon v. Edmonds, & P. 773. 

n 
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Secondly, as to the time within which a remainderman 
or reversioner must claim. 

By section 3, when the estate claimed is a future estate, 
and no person has obtained possession in respect thereof, then 
the right is deemed to have first accrued at the time at which 
such estate became an estate in possession. Where, there- 
fore, a lessor allowed his tenant to remain in possession for 
more than twenty years without paying rent, he is not thereby 
deprived of his right; but may bring his action at any time 
within twenty years after his reversion becomes an '^estate or 
interest in possesnon," that is to say, after the tenant's term 
bas expired (a). Where the tenant for life has gone abroad, 
and not been afterwards heard of, the statute begins to run 
against the remainderman firom the time the tenant for life 
goes abroad, (unless he is able to prove the exact period 
of his death), and not from the expiration of seven years (i). 

By section 5, it is enacted, that the right to make an entry 
or bring an ejectment shall be deemed to have accrued in 
respect of any estate or interest in reversion at the time at 
which the same shall have become an estate or interest in 
possession by the determination of any estate, in respect of 
which the land shall have been held, or the profits received, 
notwithstanding the claimant should previously to the creation 
of the determined estate have been in possession or receipt of 
the profits. 

But by section 20, when the right of any person entided to 
an estfite in possession shall have been barred by the deter- 
mination of the period applicable by the statute to such case, 
and such person shall at any time during such period have 
been entitled to any other estate whatsoever in reversion, or 



(a) Doe d. Davey v. OzeDham, (6) Nepcan v. Doe, (in enorX 
7 M. & W. 131. 2 M. & W. 894. 
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^ othetwise, to the same land, no entry or action shall be made 

or brought by such person, or any person claiming through 
him in respect of such other estate, unless in the mean time 
such land shall have been recovered by some person entitled 
to an -estate, limited or having taken effect after or in defea- 
sance of such estate in possession. 

^ Where the rights of a remainderman, &c. arise after an 

' estate tail, if the tenant in tail die seised, the remainder- 

man must enter or bring his action within twenty years after 
t the death. But by section 21, when the rights of a tenant in 

tail have been barred by reason of the same not having been 
I enforced within the period applicable in such case, the bar 

I B&er his decease will extend to every person claiming any 

r estate which such tenant in tail might lawfully have barred, 

t And by section 22, when a tenant in tail shall die before the 

I expiration of the period applicable in such case, for making an 

entry, or bringmg an action, no person claiming any estate 
which such tenant in tail might lawfully have barred, shall 
( make an entry or bring an action^ but within the period 

I during which, if such tenant in tail had so long continued 

to live, he might have made such entry or brought such 
action. 



Where estates were settled to the use of A. B. for life, 
with remainder to her issue in tail, and remainders after^, and 
in 1818, by proper assurances, to which A. B., her husband 
and only child, IL Cr., vrere parties, the estates were limited 
to the husband for life, remainder to the wife for life, re- 
mainder to 22. G. for life, remainder to his issue in tail, 
lemamder to /• i^., his sbter, for life, with other remainders 
over; and the husband died in 1819, the wife in 1822, 
and iZ. Cr. in 1828, it was held that inasmuch as the 
estate of /. JP. was carved out by the estate tail of ii. O., 
she had the same period for bringing the ejectment as he 

d2 
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would have had if he had continued alive, that is to iaj, 
twenty yeans from 1822, when his remainder came into 
possession (a)« 

With respect to the rights of a reversioner agunst a tenant 
at will, or from year to year, it is enacted by section 7, that 
when any person shall be in possession as tenant at will, the 
right of the person entitled subject thereto, or of the person 
through whom he claims, to make an entiy or bring an action, 
shall be deemed to have first accrued, either at the determina- 
tion of such tenftncy, or at the expiration of one year next 
after the commencement of such tenancy, at which time such 
tenancy shall be deemed to have determined. It is provided 
by the statute that no mortgagee or cestui que trust shall be 
deemed to be a tenant at will within the meaning of this 
clause. 

The trusts comprised within this proviso are only ezpreffi 
and declared trusts, and a purchaser let into possession under 
an agreement to purchipse is not a cestui que trust within its 
meaning but a tenant at will, and in case the agreement 
should not be completed, the vendor must bring his action 
within twenty years, or he will be barred (i). But where, in 
1816, a person was then let into possession under an agree- 
ment to purchase, which was never completed, and continued 
in possession until his death in 1822, vdthout paying rent; 
and then his widow, to whom he had devised all his real 
estate, entered and was possessed ; and rent being demanded 
of her in 1827, she promised to pay it but never did: in 
ejectment brought in 1842; by the heir of the vendor, the 
Court held that it was rightly left to the jury to say^ whether 
a tenancy at will had not been created between the vendor 

(a) Doe d. Curzon v, Edmonds, (b) Doe d. Couusell v, Caperton^ 
GMec. & W..296. 9 Cor. & P. 112^ 
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and the widow, the action being otherwise barred by this 
section (a). 

The rights conferred on tenants at will by this statate, do 
not extend to such tenants at will as shall have quitted pos- 
session before the statute was passed, so as to enable them to 
recover the land, on the ground that they had acquired a fee 
by the non-payment of rent for twenty years before they 
quitted possession (b). 

Where a tenancy at will has been created between the 
lessor and the defendant, or those under whom he claims, and 
such tenancy has been determined, and a new tenancy at will 
created, the statute will run from the time of the creation of 
such second tenancy, and the determination of the original 
tenancy at will is a question for the jury. An entry on the 
land by the landlord without the tenant's consent, and cutting 
and carrying away stones therefrom, has been held on error to 
warrant a jury in finding the then existing tenancy at wil^ 
thereby determined; and a subsequent assessment for the 
land tax in the parish by the defendant, being an assessor, in 
which he names himself as occupier, and his landlord as pro- 
prietor of the land, is evidence from which a jury may 
infert hat a tenancy at will has been created between the 
pardes(c). 

By section 8, when any person shall be in possession as 
tenant from year to year, or other period, without any lease in 
writing, the right of entry, &c. of the person entitled subject 
thereto, shall be deemed to have first accrued at the deter- 
mination of the first of such years or other periods, or at the 
last time when any rent payable in respect of such tenancy 
shall have been received, which shall last happen. 

(a) Doe d. Stanway o. Rock» 1 son, 6 Ad. & EIL 721. 
Gar. & M 549; 4 M. &G. 30. (c) Doe d. Bennett v. Turner, 7 

(f) Doed. Thompson o. Thomp- M. & W. 226 ; S. C. 9 M & W. 643. 
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'When a right of entry occura to a reyersioner by re^aom 
of a forfeiture or breach of condition, advantage must be 
taken of such forfeiture within twenty years next after the 
forfeiture was incurred, or the condition broken; bat by 
secdon 4, it is provided, that if no advantage be taken by the 
reversioner of such forfeiture or breach of condition, then 
notwithstanding such forfeiture or breach of condition his right 
shall be deemed to have first accrued in respect of such estate at 
the time when the same shall become an estate in possession, as 
if no such forfeiture or breach of condition had happened. 

By section 9, it is enacted, that when any person shall be 
in possession by virtue of a lease in writing, by which a rent 
amounting to the yearly sum of twenty shillii^ or upwards is 
reserved, and the rent so reserved shall have been received by 
some wrongful claimant to such land in reversion immediately 
expectant on the determination of such lease, and no payment 
in respect of the rent reserved shall afterwards have been 
made to the person rightfully entitled thereto, the right of 
such rightful person subject to such lease, to make an entry, 
or to bring an action after the determination of such lease 
shall .be deemed to have first accrued at the time at which the 
rent reserved by such lease was first so received by such 
wrongful claimant, and no such right shall be deemed to have 
first accrued upon the determination of such lease to the 
person rightfully entitied. 

Thirdly, with respect to the issue of tenants in taiL 

If tenant in tail die seised, the issue must bring their acdon 
within twenty years after the death; but if he do not die 
seised, then if he were then barred, his issue would be barred 
also. But if he were not then barred, the twenty years not 
having then expired, his issue has by section 22 the same 
time within which to bring his action that the tenant in tai 
would have had if he had lived. 
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And by section 23, when a tenant in tail shaU have made 
an BBBurance, not operating to bar estates to take effect after, 
or in defeasance of his estate tail, and any person shall by 
virtue of such assurance be in possession, and the same person, 
or any other person whatsoever (other than some person 
entitled to such possession in respect of an estate which shall 
have taken eflfect after or in defeasance of the estate tail) shall 
continue in such possession for twenty years next after the 
commencement of the time at which such assoranee if it had 
then been executed by such tenant in tul, or the person who 
would have been entitled to his estate tail if such assurance 
had not been executed, would, widiout the consent of any 
other person have operated to bar such estates as aforesaid; 
then at the expiration of such period of twenty years, such 
assurance becomes an efiectual bar against any person daimipg 
any estate whatsoever, to take eflfect after or in defeasance of 
such estate taiL 

Fourthly, as to mortgagees. 

When neither principal or interest lias been paid upon a 
mortgage^ the time of limitation begins to run from die date of 
the conveyance, unless it contain some stipulation to the con*' 
trary(a). 

Fifthly, as to penonal representativea* 

The executor or administrator of a person who was in poa* 
sesrion at the time of his death, must by section 2, bring his 
action within twenty years after the death of the testator or 
intestate ; but if the testator or intestate were not in possession 
at the time of his death, then the representative must bring his 
action within the same time in which the deceased must have 
sued, if he were still living. And for the purposes of this act by 
section 6, in cases of administration, the interval of time between 

(a> Doe d. Roylance o. Lightfoot, 8 M. & W. 653. 
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the death and the grant of the letters of administratioii is 
reckoned. 



Sixthly as to ecclesiastical persons. 

By section 29 it is provided, that any spiritual, or eleemoayosiy 
corporation sole, may make an entry, or bring his action within 
the following periods, next after the time at which the right shall 
first have accrued; (that is to say), the period during which two 
persons in succession shall have held the office or benefice in 
respect whereof such land shall be claimed, and six years after a 
third person shall have been appointed thereto, if the times of 
such two incumbencies, and such term of six years taken together 
shall amount to the full period of sixty years ; and if such times 
taken together shall not amount to the fiill period of sixty 
years, then during such further number of years in addition to 
such six years, as well, with the time of the holding of such two 
persons, and such six years make up the full period of sixty years. 

Lastly as to persons under legal disabilities. 

By section 16, it is provided, that persons labouring under 
any of the following disabilities at the time of their rights 
first accruing, that is to say, infancy, coverture, idiotcy, lunacy, 
unsoundness of mind, or absence beyond seas, then such 
person or the person claiming through him, may notwith- 
standing the period of twenty years shall have expired, make an 
entry, or distress, or bring an action at any time within ten years 
next after the time at which the person to whom such right shall 
have first accrued as aforesaid, shall have ceased to be under 
any such disability, or shall have died, which shall have first 
happened, but it is provided nevertheless (by section 17,) that 
after the expiration of forty years next after the time at which 
any such right to make an entry, or bring an action shall have 
first accrued, such right shall be effectually bound, although the 
person under disability at such time may have remained under 
disability during the whole of such forty years, or although the 
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tenn of ten years, from the time at which he shall have ceased 
to be under any such disability or have died, shall not have 
expired. And by section 18, when any person under disability 
at the time at which his right first accrued shall die without 
having ceased to be under such disability no time to make an 
entry or to bring an action beyond the twenty years next after 
the right of such person first accrued, or the ten years next 
after the time at which such person died, shall be allowed by 
reason of any disability of any other person. 

2. As TO THE Nature of the Claimant's Title. 

The word title is here used in its ordinary signification, as 
denoting the claimant's l^al, that is to say, actual right to the 
cUsputed property. Whenever the defendant has been let into 
possession by the lessor, or those under whom he claims, he is 
estopped from disputing the title in this sense of the word (a), 
although he may shew its subsequent expiration (6), and it is 
only incumbent on the claimant in such cases, to shew the 
manner in which the defendant obtained possession, and that 
his right to such possession has ceased. These cases chiefly 
arise where the relationship of landlord and tenant has subsisted 
between the parties^ and will be treated of in a subsequent 
chapter. The present consideration is limited to those cases in 
which it is incumbent upon the claimant to shew some title to 
the possession beyond the mere cesser of right in the defendant 
to continue therein ; and it may be convenient shortly to con- 
sider under separate heads, the particular persons who by reason 
of their estate and interest in the lands are entitled to maintain 
ejectment, and the rules by which those rights have been 
regulated. 

(a) Sullivan V. Stradling, 2 Wils. 4 T. R. eS2; Doe d. Jackson p. 
208; Driver d. Oxenden v. Law- Ramsbottom, 3 M.& S. 516; Doe 
rence» Blk. 1259 ; Parker v. Man- d. Lowdon v. Watson, 2 Star. 230; 
ning, 7 T. R. 537; Hodson v. Baker o.Mellish, 10 Ves.jun. 544; 
Sharpe, 10 East, 355 ; Doe d. Gravenor v. Woodhouse, 1 Bing. 
Pritchett v. Mitchell, 1 B. & B. 11. 38 ; Phillips v. Pearse, 5 B. & C. 

(b) England d. Sybum o. Slade, 433. 
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1. Tenant for Ysabs — fob Lifb — in Tail— ob in Feb. 

It has beeQ said by a learned writer, that a tenant fiar years 
cannot before entry maintain an action a£ trespass, or efeetm^eni; 
because those acts complain of a violation of the poesesdon, and 
therefore cannot be maintained by any person who has not had 
an actual possession ; (a) bat this reasoning does not seem 
applicable to the modem principles of the remedy by eject- 
ment (i). 

2. MOBTOAOEE. 

After the mortgage becomes forfeited, the mortgagee may 
immediately proceed by ejectment against the mortgagor 
without any notice or demand of possession (c). 

If the party in possession is not the mortgagor himself bat a 
person claiming under a tenancy created by the mortgagor 
prior to the mortgage, the mortgagee will be bound by it; (cQ but 

(a) 1 Cm. Dig. 348, et vide, 4 InPartridge «. Ball, 5 B. & A. 604, 
Bac. Ab. 183. it is said. Per Cwriam, ** a mort- 



(6) Goodriffht d. Hare o. Cator, gagor is a tenant within the strictest 

Doug. 477» 86. definition of that word ^* and the 

(e) Doe d. Fisher v. Giles, 5 Bing. learned tepoiter commences a long 

421, S. C. 2 M. & P. 49.— The dif- note in the case reported, with this 

ficulties with which the Courts have sentence, " As long as the mort- 

been beset, in defining the situation gagor or his heir is in possession of 

of a mortgagor in possession, after the land, and the legal ownerahqi is 

a forfeiture of the mortgage, with in the mortgagee, ^here must sub* 

respect to his mortgagee, are cu- sistatenancybetween the parties;'' 

rious. In Moss o. Gallimore, Doug, whilst in Doe d. Robey v. Masey, 

279, 82, Lord Mansfield says, " He 8 B. & C. 767, Lord Tenterden 

is not properly a tenant at will to says, " The mortgagor is not in the 

the mortgagee ; he is like a tenant situation of tenant at all, or at all 

at will." In Buck o. Wright, 1 T. events, he is not more than a 

R. 381, Ashurst, J. says, " a mort- tenant at sufferance, but in a peco- 

gagor is as much, if not more like liu* character, and liable to be 

' a receiver than a tenant at will : in treated as tenant or as trespasser at 

truth, he is not either ;" and again, the option of the mortgagee.'' 
" Mortgagors and mortgagees are (<0 Doe d. Da Costa o. Wharton, 

characters as well known, and their 3 T. R. 2 : Thunder d. Weaver v. 

rights, powers, and interests, as Belcher, 3 East, 449. 
well settled, as any in the law.'^ 
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if the tenancy be created subsequently to the mortgage, without 
the privity of the mor^agee, it will be no defence to an eject- 
ment brought by the mortgagee ; because the mortgagor has 
no power to let leases not subject to every circumstance of the 
mortgage (a). It seems also, that if the mortgagee demand from 
the mortgagor's tenant the interest due, and receive it from 
him in lieu of payment of rent, it will be such an admission of 
the lawfulness of the tenant's possession, as will preclude him 
from maintaining ejectment on a demise anterior to such 
payment, although it will not amount to an acknowledgment of 
a tenancy between himself and the party; but that payment of 
interest subsequent to the day of the demise by the mortgagor 
himself will not operate so as to legalize his tenant's possession 
up to that period as against the mortgagee (6). Where also the 
mortgagor grants a lease for years subsequent to the mortgage, 
and the mortgagee does some act amounting to a consent that 
the lessee shall become his tenant, he does not thereby set up 
the lease, but only creates a tenancy from year to year (c). 

If the words of the conveyance creating the mortgige operate 
as a redemise of the premises to the mortgagor until de&ult, it 
seems that the mortgagor is entitled, to notice or demand of 
possession after de&ult, before ejectment can be maintained 
against him, but that if the words do not so operate he will not 
be so entided, although the conveyance expressly stipulates, 
that it shall be lawful upon default for the mortgagee to enter 
into possession *' after giving one month's notice" (d). Where 
also the words do not operate as a redemise, the mortgagee is 

(a) Keech d. Wame v. Hall, ton, 3 Per. & Dav. 194. 

Dong. 21. (c) Doe d. Haghes v. Bucknell» 

{b) Doe d. Whitaker v. Holla, 8 Car. & P. 566. 

7 Bing. 322; Doe d. Rogers v. Cad- (d) Wheeler o. Montifiore, 2 Q. 

wallader, 2 B. & Ad. 473; Evana B. R. 133 ; Doe d. Lyster v, Gold- 

o Elliot, 9 Ad. & El. 342, et Met win. Ibid. 143 ; Doe d. Parsley v. 

Rogers o. Humphrey, 4 Ad. & £11. Day, Ibid. 147, and the authoritiea 

299 ; Doe d. Higginbottom o. Bar- there cited. 
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entitled to possessioa before defistult, notwithstanding a pioyiao^ 
that it shall be lawful for him to enter upon and enjoy the 
premises after defistult (a). 

If the mortgagee assign the mortgage, and the assignee aasigo 
to another, the last assignee may muntain ejectment for the 
mortgaged premises (6). 

If there be two several mortgages of the same lands, the 
mortgagee who has the legal estate will be entitled to recover 
in an ejectment against the other mortgagee, although his 
mortgage be posterior in point of time (c). 

3. Lord of a Manob. 

When the tenant of copyhold premises has committed an act 
by which he forfeits his lands, he who is lord at the time of 
the forfeiture committed, may maintain an ejectment for the 
recovery of them ; but this right is confined to the lord for the 
time bein^ unless the act of forfeiture destroy the estate, and 
then the heir of the lord, in whose time it was committed, may 
also take advantage of it ^), 

Where, however, a copyholder, holding of a manor belonging 
to a bishopric, committed a forfeiture by felling timber during 
the vacancy of the see, the succeeding bishop was allowed to 
maintain an ejectment against him («). 

The right of the lord to maintain ejectment against his 
copyholder, for a forfeiture by committing waste, will not be 
taken away by an intermediate estate in remainder, between 

(a) Doe d. Roylance v. lightfoot, 1 T. R. 755. 

8 M. & W. 663. id) Wat, Copy. vol. 1, 224 to 353; 

(b) SmarUe v. WUliama, Salk. Doe d. Tarrant o. HeUier, 3 T. R. 
245. 162. 

(c) Goodtitle d. Noma c. Morgan, (c) B. N. P. 107. 
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the life estate of the copyholder and the lord's reversion ; for 
if it were, the tenant for life, and remainderman, by com* 
bining together, might strip the inheritance of all the 
timber (a). 

When an inclosure has been made from the waste for 
twelve or thirteen years, and seen by the steward of the same 
lord from time to time without objection made, it may be 
presumed by the jury to have been made by the license of the 
lord, and upon such presumption an ejectment cannot be 
maintained by him against the tenant without a previous 
notice to throw it up (6). 

It has never been expressly decided whether the Statute of 
Limitations will run against the lord, in c3ase of a forfeiture by 
a copyholder, and bar his taking advantage of it after a lapse 
of twenty years ; but from the language of Lord Kenyon, 
C. J., in the case of Doe d* Tarrant f;. Hellier, it seems that 
its provisions would be applicable to this as well as to all other 
rights of entry (c). 

An assignment of copyhold premises by a common law con- 
veyance of lease and release without surrender to the lord of 
die manor, is not suflScient to support an ejectment by the 
relessee even against the widow of the releasor {d)* 

4. Copyholder. 

Whilst the ancient practice of the action of ejectment pre- 
vailed, it seems to have been holden, that a copyholder could 
not maintain an ejectment, upon a demise for a longer term 
than a year, unless the license of the lord were first obtained, 

(a) Doe d. Folkes o. aements, 2 (e) 3 T. R. 162, 172. 

Maul. & Sel. 68. id) Doe d. North v. Webber, 3 

(6) Doe d. Foley v. Wilson, 1 1 Biog. N. C. 922. 
Bast, 56. 
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or a special custom existed in the manor enabling him to 
make longer leases: and, in some authorities, it is even 
doubted, whether an ejectment can in any case be supported 
by a copyholder (a). But since the introduction of the modem 
practice, these objections are wholly obviated, and the com- 
mon consent rule is now sufficient to enable a copylu^er to 
miuntain ejectment 

A copyholder who claims by descent as heir, may maintain 
ejectment without admittance, as his title is complete against 
all the world, except the lord, immediately upon the death of 
the ancestor (i); but if it be necessary for him to proceed 
against the lord for a seizure on the death of the ancestor, he 
must prove that he has tendered himself to be admitted at the 
lord's Court, or that the lord has done some act dispensing 
with such tender (c). 

When also the lord grants a revernon of a copyhold ex- 
pectant on a life estate, as the grantee acquires a perfect title 
by the grant only, he may on the termination of the life estate 
maintain ejectment without admittance {d). 



But in all cases where the copyholder claims as mrreth 
deree{e), as the surrrender and admittance make bat one 



(a) Stephens v. Eliot, Cro. Elis. 
483 ; Goodwin o. LoDghurat, Cro. 
Eliz. 635; Sparks' case, Cro. Elis. 
676; DowDingham's case, Owen, 
17 ; Eastcourt v. Weeks, I Lut. 
799, 803. 

(6) Rex o. Rennett, 2 T. R. 197 i 
Doe d. Hinton v. Rolfe, 3 Ney. & 
Per. 648 ; Doe d. Taylor v. Crisp, 
6 Ad. & £1. 779. 

(c) Doe d. Burrell e. Bellamy, 2 
M. & S. 87. 

(fit) Roe d. Cash e. Loveless, 2 
B. & A. 453. 

(«) In the case of Doe d. Warry, 



0. Miller (1 T. R. 393)« it was en* 
deayoured to assimilate to copyhold 
principles, the practice of the So- 
ciety of New Inn, in granting out 
their chambers for lives. It is cm* 
ternary with that Society, in such 
grants, to insert a clause, that the 
tenant shall not sell or assign, with- 
out the license of the Society, and 
for the grantees, when they wish to 
transfer their interest, to surrender 
the chambers' (upon a proper deed 
stamp) to the IVeasurer and An- 
cients, to the intent that they shall 
grant the said chambera to the 
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oonvejance (a)» the legal title does not rest in the sunrenderee, 
and of couise he cannot maintain ejectment, nntil after admit- 
tance ; but when admitted, the tide relates back to the time of 
the surrender, against all persons but the lord; and therefore 
a surrenderee may recover in ejectment against his sunen* 
deror, or a stranger, upon a demise laid between the times of 
admittance and surrender, provided the admittance be made 
before the day of the trial {b). 



Where the devisee of a customary estate, which had been 
surrendered to the use of the will, died before admittance, it 
washolden that her devisee, though afterwards admitted, could 
not recover in ejectment; for the admittance of the second 
devisee had no relation to the last legal sunender, and the 
legal title remained in the heir of the last suxrenderor (c). 



6» Lbssbe of a Coptholdbb. 



The privilege of the lessee of a copyholder to maintain 
ejectment, seems according to the old authorities, to have been 
formerly limited to those cases in which his lease was for one 



transferree i which subsequent 
grant is never in point of fact made, 
bat nmply an entry of admittance 
inserted in the Societ/s books. It 
is therefore evident* that after the 
first snrrender, the legal estate al- 
ways remains in the Treasurer and 
Ancients, as trustees for the sub- 
sequent transferrees respectively, 
and thit the terms surrender and 
gdmUttmee bear not the slightest 
resemblance in their meaning, to 
the surrender, and admittance to 
copyhold premises. 

(a) Boe d. Jeffereys v. Hicks, 2 
Wils. 13, 16. 

(6) Holdfast d. Woolhams 9. 
Clapham, I T. R. 600. Doe d. 



Bennington v. Hall, 16 East, 208 ; 
Ashnrst, J., in deUvering the judg- 
ment of the Court in Holdfast d. 
Woolhams «• Clapham« was of opi- 
nion that the sunenderee might 
maintain ejectment against his sur- 
renderor, although not admitted 
before the trial, because the sur- 
renderor is but a trustee to kis mt- 
remdereej but it should seem, since 
the l^gal estate remains in the sur- 
renderor until the time of admit- 
tance, that this doctrine is not ap- 
plicable to the present principle of 
the action. Vide Doe d. Da Costa 
O.Wharton, 8 T. R. 2 ; B. N. P. 109. 
(c) Doe d. Vernon o. Vernon, 7 
East, 8. 
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year only, or in which (being of longer duration) the license d 
the lord had been previously obtained or there was a special 
custom in the manor authorizing such leases (a), but it is now 
setded that a lessee for yean, being a copyholder, maym ain- 
tain ejectment, although he have not the license of the lord, 
and no special custom exists in the manor authorizing socb 
leases, for the lease gives him a good title against every one 
but the lord (i). 

6. Widow for her Free-Bench. 

When there is a custom in a manor that the widow shall 
enjoy, during her widowhood, the whole, or part of the cus- 
tomary lands, wherewith her husband died seised, as of free^ 
bench, she may, after challenging her right, and praying 
to be admitted (e), maintun an ejectment for them without 
admittance, even against the lord; because it is an excrescence 
which, by the custom and the law, grows out of the estate (d). 

But if the widow's claim be in the nature of dower, an 
ejectment will not lie before assignment (g), but she must 
levy a plaint in the nature of a vnit of dower, in the lord's 
Court (/> 

7. Guardian in Socage (^), or T^tahentart GitardiaK 
appointed pursuant to the statute 12 Car. IL c. 24, s. 8. (A) 

But a guardian for nurture cannot maintain ejectment^ fof 



(a) Co. Copy. 8. 5 ; Groodwin o. 
LoDghurst, Cro. Eliz. 535. 

(6) Doe d. Tressider v, Trestider, 
1 Q. B. R. 416. 

(c) Co. Copy. B. 5 ; Goodwin v. 
Longhurst, Cro. Eliz. 535. 

(d) Doe d. Burrell v. Bellamy, 
3 M. & S. 87. 

(e) Jardan v. Stone, Hntt. 18; 



Howard o. Bardett, Hob. 181 ; J)o8 
d. Nntt V. Nutt, 2 C. & P. 430. 

(/) Chapman o. Sharpe, 2 Show. 
184. 

(^ Litt sec. 123, 124; Wade v. 
Cole, Ld. Rajrm. 130. 

(A) Bedell v. Constable, Vangb. 
177; Doe d. Parry e. Hodgaon, i 
Wile. 129. . 



_j 
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he cannot make leases for jeaxa, either in his own name, or in 
the name of the in&nt ; because he has only the care of the 
peison, and education of the infimt, and has nothing to do 
with the lands merely in virtue of his offioe(aX 

8. Infant. 

It is difficult to discover any principle upon which both 
infimt and guardian can have the right of maintaining ejectment 
for the same lands, but it seems notwithstanding that they 
do possess such right In the case of Doe d. Holsworth v. 
Hancock, ewram Park, J., tried at the Derby Summer 
Assizes, 1836, the lessor of the plaintiff was an infimt, aged 
nineteen years, and the tenancy was proved to have been 
made with the plaintiff as testamentaiy guardian, and the 
learned Judge ruled that the demise was properly laid, and 
refused to reserve the point. 

9. Absegnbb of a Bankrupt, or Insolvent Dbbtob. 

By the operadon of the present Bankrupt Acts, all the real 
and personal property of the bankrupt, both present and future, 
vests in the official assignee by the mere effect of the commis- 
sionei's appointment ; and when the trade assignees are chosen, 
and their appointments signed by the comnussioners, the 
proper^ then vests in them and the official assignees jointly (6)l 

The only exceptions are estates tail and copyhold, which 
must be duly assigned by the commissioners (c). 

Where a tenant in fee rimple of customary land, which passed 
by barsain and sale with surrender and admittance, became 
bankrupt, and the commissionerB assigned the land to the as- 

(a) Ratdifi case, 3 Co. 37. (c; 3 & 4 Wm. IV. c. 74, ■. 56» 

(») 1 & 3 Wm. IV. c. 56, s. 26, 73 ; 6 Geo. IV. c. 16, b. 6S, 69. 
26 ; 5^ 6 Vict. c. 122, 8. 48. 
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signees, and the bankrapt died» and after his death the aasignees 
were admitted, upon ejectment brought on the several demises 
of the heir of the bankrupt and of the assignees, both being 
before the day of the admittance, the Court held, that the title 
was not in abeyance fiom the time of the assignment to the 
time of the admittance, but did not decide whether it passed by 
the assignment to the assignees, or remained in the heir until 
admittance (a). 

When a trader being seised of an estate for life, with a 
general power of appointment, with remainder in de&ult to 
himself in fee, executed hb appointment after an act of bank- 
roptcy, and was then declared bankrupt, and duly assigned tiie 
premises to his assignee : it was held that the appointment was 
void, and that the legal title passed to the assignee (A). 

A difference prevails between cases of bankruptcy and in- 
solvency, where the party is possessed of a term of yeans. 
In the former case, the term does not pass by the aas^ment 
of the commissioners to the assignees, unless they elect to 
accept it; and if they decline to accept, the term will remaio 
in the bankrupt, as though no commission had issued, unless 
he deliver up the lease within fourteen days to the lessor, and 
he may maintain ejectment, if ousted, notwithstanding his 
bankruptcy. But in the case of an insolvent debtor, the term 
vests absolutely in the provisional assignee by the assignment 
to him ; and if the assignee subsequently appointed should 
elect not to accept the term, it will not revert to the insolvent 
but the lessor must make his application to the Insolvent 
Court, who have power to make such order therein as they 
shall deem just (c) 

(a) Doe d. Danson v. Parke, 4 d. Palmer o. Andrews, 4 Bing.34S; 

Ad. & £1. 816. Doe d. Clarke o. Spencer. 3 Bioff. 

(6) Doe d. Coleman v. Britain, 2 203, 370 ; Copeland v, Stephens, 

B. & A. 93; vide 6 Geo. IV. c. 16, 1 B. & A. 593; Crofts v. Pick, 8 

a. 81. Moore, 384; S. C. 1 Bing. 154; 

(c) 6 Geo. IV. c. 1 6, 8. 75 ; 7 Geo. Lindsay o. Lambert, 2 a & P. 526. 
IV. c. 57, a. 23; 1 Wm. IV. Doe 



ACTION OF EJECTMENT. 51 

I 10. CoNUBEE GF A Statute»Merohant OR Stajple (a)« 

I 

! 11. Tenant by Elegit. 



It is laid down in the case of Lowthal v. Tomkins {b), that 
if a tenant by elegit desire to obtain actual possession of the 
hinds, he must bring an ejectment, for the sheriff under the 
writ, delivers only the legal possession; which doctrine b 
recognised by Lord Kenyon, C. J. in the case of Taylor r. 
Cole ; (c) but in the case of Rogers v. Pitcher, (d) it is said 
by Gibbe, C. J. ''I am aware that it has in several places been 
siud, that the tenant in elegit cannot obtain possession without 
an ejectment, but I have always been of a different opinion. 
There is no case in which a party may maintain ejectment in 
which he cannot enter. The ejectment supposes that he has 
entered; and that the lessor may do it by another, and not 
enter himself, is not very intelligible. I would not however, 
consider the present case as now deciding these points which 
I only throw out in answer to the argument that has been 
used.'' 

When a tenant in possession claimed under a lease granted 
prior to the date of the judgment against his lessor, it was held 
that the tenant by elegit could not recover in ejectment; 
because the lessee's tide being prior in point of time, the legal 
estate was in him ; {e) but where the possession of the tenant 
was subsequent to th^ date of the judgment, although prior 
by two years to the issuing of the writ of elegit and inquisition 
thereon, the title of the tenant by elegit was not barred. (/) 
If, however, the tenant does not himself claim this pro- 
tection, but suffers judgment by defisiult, it will not avail the 

(a) Co. Litt 42 (a) ; Hammond (e) Doe d. da Costa v. Wharton* 

0. Wood, Salk« 563. 8 T. R. 2. 

(6) 2 £q. Ca. Ab. 380. (f) Doe d. Putland o. Hilder, 2 

(c) 3 T. R. 295. B. & A. 782. 
id) 6 Taunt. 202. 

£2 
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jodgment debtor, though he oiay appear as landloid and 
defend the actioii. (a) 

12. PebSONAL RSFBEaBNTATiyB. (ft) 

This right is of courge omfined to those lands whidi tke 
testator, or intestate, held for a term of years ; but it is in- 
material whethet* the ouster be after, or before the death of the 
testator, or intestate, (c) 

Personal representatives may recover in ejectment under 
the statute 29 Car. IL c. 3, & 12, appropriating estates held 
jpuT autre vie where there is no special occupant But thk 
statute does not extend to copyholds, and therefore one who 
was admitted tenant upon a claim as administrator de bonii wm 
to the grantee of a copyhold pur autre vie, was not permitted 
to maintain ejectment (cQ 

13. Dbviseb. 

• 

Where the devise is of a freehold interest, the devisee may 
inmiediately, and without any possession, nuuntain ejectment 
for the lands devised; {e) but if it be a legacy of a term of 
years, he must first obtain the assent of the executors to the 
bequest(/). When however, such assent is obtained, the 
l^al estate vests absolutely in the legatee, and he maj 
maintain ejectment against the executor, as well as against 
a stranger, (jf) 

* 

14. Grantee of a Rent-Charge, having power to enter 



(a) Doe d. Cheese o. Creed, 2 (d) Zouch d. Foree o. Foree, 7 

M. & P 648. East, 186. 

(6) 4 Edw. III. c. 7. (e) Co. Litt 240, (ft). 

(c) Slade's case, 4 Co. .92, 95. (/} Young o. Hohnes, Stran. 70. 

Wi Doe d. Shore v. Porter, 3 T. (g) Doe d. Lord Say and Sele v. 

R* 13. Guy, 3 East, 120. 
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upon the lands, if the rent be in arreari and hold them nntil 
satiafiKtion. (a) 

These rights of entiy are always tidcen strictly : and whete 
a man gave a leasehold estate by will to B., his ezecatoni» 
&C., subject to a rent-chaige to his wife daring her widowhood, 
with a power to the widow to enter for non-payment of rent, 
and to enjoy, ftc nntil the arrears were satisfied, and in case 
of the widow's marriage, he willed that B* should pay the 
rent-charge to C, his executors, administrators, and assigns, 
it was holden that C's executors, after the widow's marriage, 
and C's subsequent death, had no right of entry for non- 
payment of Uie rent-charge. (6) 

15. AssmNRE OF THE Revbbsion, upon a Right of Re- 
entiy for condition broken, (e) 

By the common law, no one could take advantage of a 
condition or covenant but the immediate grantor, or his heirs ; 
a principle consistent with the old feudal maxims, but highly 
injurious to the rights of grantors, when the practice of 
alienating estates became general, and leases for years a 
valuable possession. To remedy this evU, it is enacted by the 
32 Hen. VlLL c. 34, that the grantees, or assignees of a re- 
version shall have the same rights and advantages, with respect 
to the forfeitures of estates, as the heirs of individuals, and 
the successors of corporations, had until that time solely en- 
joyed ; and this statute is made most general in its operation, 
by particulariy including the grants fix>m the Monarch of those 
lands, which had then recently become die proper^ of the 
Crown by the dissolution of the monasteries. 

(a) JeiBOtt 9. Cowley, 1 Sannd. waits, WUIm, 600. 

112. (e) 33 Hen. VIII. c. 34. 

(b) HaaaeU d. Uodeoa •. Gowth- 
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The words of the statate grant the privilege of re-entiy 
to the assignees ''for non-payment of rent, or for doing mute, 
or for other forfeiture {^ but these latter words have been 
limited in their interpretation to ^* other forfeiture of the same 
vaiure^^ and extend to the breach of such conditions only, 
as are incident to the reversion, or for }he benefit of the 
estate. Thus the assignee may take advantage of oonditioDs 
for keeping houses in repur, for making of fences, scouring 
of ditches, preserving of woods, &c. but not of collateral 
conditions, as for the payment of a sum in gross, or for the 
delivery of com, or wood, or such like, (a) 

In Spencer's case, (6) many difierences are taken and 
agreed between collateral or personal covenants, and co- 
venants which run with the land or are incident to the 
reversion; and much learning is displayed, which it would 
be foreign to the purpose of this Treatise to discuss ; but it 
may be useful to present a concise view of the decided case& 

A. covenanted for himself, his executors and administrators, 
that he would build a wall upon part of the land demised; 
the assignee was not bound by this covenant, because the 
wall was not in esse at the time of the demise made, but to 
be newly built lifter ; but it was resolved, that if the lessee had 
covenanted for himself and his assigns expressly, it would 
have bound the assignee, although the wall was not in esse, 
inasmuch as what was covenanted to be done, was to be done 
on the land demised ; (c) but if the matter covenanted to be 
done does in no manner touch or concern the thing demised, 
as to build a wall on other land, or pay a collateral sum to the 
lessor, the assignee, though named, will not be bound (d). 



(a) Co. Litt. 215, (6). Bally ». Wells, 3 Wile. 25. 

(6) 5 Ck>ke, 16. {d) Vernon v. Smith, 5 B. & A. 1 . 

(c) Spencer's case, 5 Co. 16 » 
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A covenant in a lease of land, that the lessee or his assigns 
will not hire persons to work on the demised premises who 
are settled in other parishes, is a collateral covenant, and does 
not bind the assignee, although expressly named; for it does 
in no way affect the thing demised, although it may collaterally 
affect the lessor by increasing the poor rates i^n him. (a) 

A covenant to supply the demised premises with good 
water during the term runs with the land, for it is a covenant 
which respects the premises demised, and the manner of en- 
joyment (6) 

A covenant to insure against fire, premises situated within 
the weekly bills of mortality mentioned in 14 Greo. IIL c. 78, 
is a covenant that runs with the land ; because by the opera- 
tion of the 83rd section (which enables the landlord, by 
application to the directors of the insurance office, to have 
the sum insured laid out in rebuilding the premises) this is 
in effect a covenant to lay out a j^ven sum of money in 
rebuilding or repairing premises in case of damage by fire, 
which clearly is a covenant running with the land. Best, J. 
was of opinion, that if the premises had not been within the 
limits of the act, it would not have varied the case, because 
the original covenantee could not avail himeelf of the covenant^ 
inasmuch as after the assignment he sustains no loss by the 
destruction of the buildings ; and ^ a covenant in a lease 
which the covenantee cannot, after his assignment, take ad- 
vantage of, and which is beneficial to the assignee as such, 
will go with the estate assigned ; " and he defines collateral 
covenants to be such covenants as are beneficial to the lessor, 
without regard to his continuing the owner of the estate; 
but the judgments of the other Judges proceeded entirely on 
the ground of the locality of the premises, (c) 

(a) The Mayor of Congleton o. A. 266. 
Patdson, 10 East, 130. (c) Vernon v. Smith, 6 B. & A. 1. 

(6) Jourdan v, Wilson, 4 B. & 
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A. being seifled of a mill, and of certain lands, granted a 
lease of the latter for years, the lessee yielding and paying to 
the lessor, his heirs and assigns, certain rents, and doing smt 
to the mill of the lessor, his heirs and asrigns, by grinding all 
such com there as should grow upon the demised Remises; 
this reservation of the suit to the mill is in the natore of a 
rent, and the implied covenant to render it resulting from the 
reddendum, is a covenant that runs with the land, so Jong as 
the oumerthip off' the mill and the demised premises belong to 
the same person (a) 

A condidon that a lessee shall not asragn over his tenp, 
without license firom the lessor, is a collateral condition; 
and cannot be taken advantage of by the assignee of the 
lessor (6). 

' The assignee of part of the reversion in all the lands 
demised, is an assignee within this statute, but the assigiiee 
of the reversion in part of the lands is not ; for the conditi(m 
being entire, cannot be apportioned by the act of the parties, 
but shall be destroyed. If, therefore, J. be lessee for yean of 
three acres, with condition of re-entiy, and the revernon of all 
the three acres be granted to B. ffor life, or ffor years, B. can 
take advantage of the breach of the condition ; but if a 
reversion of any nature whatsoever, even in fee, of two aeret 
only be granted to B., he cannot (c). 

A cestui que use, and bargunee of the reversion, are within 
this statute, because they are assignees by act of the party; 
but it does not extend to persons coming in by act of the law, 
as the lord by escheat (c) ; nor to an assignee by estoppel 
only (<Q ; nor to one who is in of another's estate, and, therefore, 

{a) Vivyan v. Arthur, 1 B. & C. Pennant's case, 3 Co. 64. 

410. (c) Cki. Litt.216. (a). 

(6) Lucas V. How, Sir T. Raym. (d) Awder o. Nokea, Moon, 419. 
250} Collins V, SWley, Stiles, 265; 
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if the leveraioiiy expectant ou the detennination of the term^ 
be meiged in the levenion in fee» the reveraon is no longer 
within the statute (a). 

This statute is held not to extend to gifts in tail (b), but 
copyhold lands are within its intention and equity (c). 

16. Corporation aqgreoate or sole. 

It was fonnerly doubted whether an ejectment could be 
maintained by the King, because an ejectment is for an injuiy 
done to the possession, and the King cannot be put out of 
possession. But this reasoning seems only to apply where the 
King is made ptaintiff, and not where he is the lessor of the 
plaintiff f for it is the lessee, and not the lessor, who by the 
legal fiction is supposed to be ousted; and it is held, that 
where the possession is not actuaBy in the King, but in lease 
to another, there, if a stranger enter on the lessee, he gains 
possession without taking the reversion out of the Crown, and 
may have his ejectment to recover the possession, if he be 
afterwards ousted; because there is a possession in pais, and 
not in the King, and that possession is not privileged by 
prerogative. Hence it follows, that the KingU lessee may 
likewise have an ejectment to' punish the trespasser, and to 
recover the possession which was taken firom him (d). 

In cases, however, included in the statutes 8 Hen. VL c« 16, 
and 18 Hen. VX c. 6, which prohibit the granting to ftrm of 
lands, seised into the King's hands upon inquest before 
escheators, until such inquest shall be returned in the Chan- 
cery or Exchequer, and for a month afterwards, if the Bang's 
title in the same be not found of record^ and avoid all giants 

(a) Threr o. Barton, Moore, 94; (e) Glover o. Cope, Cartb. 205. 

Chaworth v. Phillipe, Moore, 876 ; (d) Payne's case, 2 Leon. 205 # 

Webb V. Rnssell, 3 T. C. 393, 401. Lee o. Norria, Cro. Eliz. 331. 

{h) Co. Liu. 215, (a). 
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made oontraiy thereoo, the King caimot maintain an ejectmeDt 
until all the previous requisites axe comj^ed with : tar, even 
presuming the right and possession to be in the Crown imme- 
diately on the death of the person last seised» the King has no 
power to grant the same until after office founds and, conse- 
quently, he must be considered to be himself in possesaoDi 
and therefore unable to give a tide to lus lessee (a). 

17. Churchwabdens and Ovebsebbs of THE Poor for 
lands belonging to the parish. 

To remedy the practical inconveniences which frequoitly 
arose irom the difficulty of substantiating a legal title to parish 
lands {b), it was enacted by the statute 59 Greo. IIL c 12, s. 17, 
that churdiwardenB and overseers of the poor, and their suc- 
cessors, should take and hold in the nature of a body eorporate^ 
for and on behalf of the parish, all buildings, lands, and 
hereditaments belonging to die paridi ; and that in all actioo% 
suits, and other proceedings for or in relation to any such 
buildings, lands, or hereditaments, it shall be sufficient to name 
the overseers and churchwardens of the poor for the time 
being, describing them as chmid i w a r d ens and overseen of tbe 
poor of the parish for which they shaH act, and that no suit 
or other proceeding shall abate by reason of the death of any 
such churchwarden or overseer. 

In order to constitute the body corporate intended by this 
act, there must be two overseers, and a churchwarden or 
churchwardens ; and where diere were two oveiseere appointed, 
one of whom was afterwards appointed (by custom) sole church- 
warden, the act did not vest parish property in them (c). 



(a) Doe d. Hayne o. Redfem, 13 (e) Woodcock o. Gibson, 4 B. & 

East, 96. a 462; Phillips o. Pearse* 5 B.& 

(6) Doe d. Gnmdy v. Clarke, 14 C. 433. 
East, 4S8. 
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Leases of parish lands granted by churchwardens and over- 
seers before the passing of the above statute convey no interest 
to the lessees^ and the statute vests in the churchwardens and 
overseers all buildings, landiE^ and hereditaments belonging to 
the parish, not merely where the rents are applicable to the 
reUef of the poor, but also where they are applicable to those 
purposes for which church rates are levied, and that although 
the buildings, &c., had originally been vested in trustees for 
the benefit of the parish (a). 

' The l^al estate in the parish land belonging to a parish 
forming part of an union under 4 & 5 Wm. IV. a 76, is not 
devested out of the churchwardens and overseers so as to disable 
them fix>m bringing ejectment, either by section 21 of that 
act, or by 5 & 6 Wm. IV. c, 69, s. 3. — Lord Denman, C« J. 
observing^ that ** although the language of the late acts is so 
large as hardly to be consistent with the notion that any 
property of a parish forming part of an union remains in the 
parish officers, yet that language is not sufficient to devest that 
properQr out of them.'' (&) 

18. Lav Impbofbiatobs fob ttthes (c). 

The statute giving this remedy for tithes included lay 
impropriators only, but was subsequently extended to tithes 
belonging to ecclesiastical persons ((2). But an ejectment for 
tithes can only be maintained against persons claiming or 
pretending to have title thereto, and not against such persons 
as refuse or deny to set them out, which is called subtraction 
of tithes (e) : nor vdll it lie where the tithes are not taken in 
kind, but an annual sum is piud in lieu thereof (/). 

(a) Doe d. Jackaon v. Hiley, 10 Per. & Dav. 270. 
B. & C. 885 ; Doe d. Higgs v.. (e) 32 Hen. VIII. c. 7. 
Terry, 4 Ad. & EL 274 ; Doe d. {d) Vide 6 & 7 Wm. IV. c. 71. 
Hobbs V. Corkell, 4 Ad. & £L478. (e) 2 & 3 Edw. VI. c. 13, s. 13. 

{b) Doe d. Norton r. Webster, 4 (/) Dyer, 116, iff). 
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19. TEUBTBBa 

In all cases in which the tnisis aie not executed by the 
Statute of Uses, the legal estate vests in the trosteeB, and of 
coune in such cases they may maintain ejectment 

The principles upon which this doctrine is founded* have 
abeady been discussed (a) ; and it therefore only remains to 
consider a few cases, in which the trustees have been held to 
take, or not to take, the legal estate. 

A distinction has been made between a devise to a person 
in trust to pay over the rents and profits to another (6), and a 
devise in trust to permit some other person to receive the rents 
and profits ; ikhe legal estate, in the first case, being held to be 
vested in the trustee, and, in the latter, in the ceetm que 
trust ; though, to use the words of Sir James Mansfield, C. J. 
^ It seems miraculous how such a disdnction became esta- 
Uished; for good sense requires that in both cases it should 
be equally a trust, and that the estate should be executed in 
the trustee ; — for how can a man be said to permit and safier, 
who has no estate, and no power to hinder the cestui ^ 
trust firom receiving ?''(c) It has, indeed, ill several cases, 
been aigoed, that a devise to trustees to receive the rents and 
profits, and pay them over, will not vest the legal estate in the 
trustees, unless something is required of the trustees wbidi 
renders it necessaiy that they should have an interest in the 
lands, as to pay rates and taxes, &c. ; but this doctrine hss 
not yet been sanctioned by any decittons of the Courts; 
though certainly it has happened in all the later cases^ iiat 

(a) Ante, 33. Salk. 679 ; S. C. 1 Lat. 814 ; Bm- 

(6)Shep.Toaeb.482il£q.Ca8. chett v. Dordant, 2 Vent 311; 

Ab. 383, 384 ; Sbapland v. Smith, Tenny d. Gibba v. Moodj, 3 Biog. 

Brown, Chan. C»8. 75; Silvester 3. 

d. Law V. Wilson, 2 T. R. 444 ; (e) Doe d. Leicester v. Bigg>> ^ 

Jones V. Ld. Say and Sele, 8 Vin. Taunt. 109» 113. 

Ab. 262; Broaghton v. Langley, 



J 
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the trotrtees have been reqoiied to do other acts, as well as to 
pay the rents and jMofits (a). 

In cases where it is neoessaiy finr the porpose of the trust 
that the trustees should take the legal estate, it will be held to 
Test in them, though the devise be, that they suffer and per- 
mii the ceetui que trust to receive the rents and profits ; as 
where the trust was, to permit a feme covert to receive the 
rents and profits, during her natural life, for her sole and 
separate use, they were held to have the legal estate ; such 
o(H)stniction being necessary to give l^al efiect to the testa- 
toi^s intendon to secure the beneficial interest to the separate 
use of the feme covert (fi). And where lands were conveyed 
to trustees in trust, with the consent of ^•, to sell the inherit- 
ance, with a proviso, that the rents^ until such sale should 
he received by such person, and for such uses, as they would 
have been if the deed had not been made, it was held that 
the estate was executed in the trustees; and that it was not 
a mere power of sale annexed to the legal estate of the 
owner (c). 

In like manner, where the devise was to A. in trust, to 
permit and suflTer the testator*s widow to have, hold, use, 
occupy, possess and enjoy the fiiU &ee and uninterrupted 
possession and use of all interest of monies in the fimds, and 
rents and profits arising from the testator's houses for her 
natural life, if she should remain unmarried ; and that her 
receipts for all rents, &c. with the approbation of any of the 
trustees, ^should be good and valid, she providing for and 

(a) Jones v. Ld. Say and Sele, 652. 

3 Vin. Ab. 263 { Kenrick v. Lord (e) Keene d. Ld« Byron o. Dear- 

Beanclerk, 3 B. & P. 175 ; Doe d. don, 8 East, 248 ; to alio of a 

Hallsn V, Ironmonger, 3 East, 533 ; de?ite on tmsta to eonvey ; Doe d. 

Doe d. Stereos v. Scott, 4 Bing. Booth v. Field, 2 B. & Ad. 564 ; 

505 ; White v. Parker, 1 B. N. C. Doe d. Shelley v. Edfin, 4 A. & E. 

573. 582. 

(5) Harton «• Harton, 7 T. R. 
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educating properly the testator's childieiiy and also paying 
certain annuities; and in case the widow should marry again, 
then upon certain other trusts ; it was held that the use vis 
executed in the devisees in trust, and upon this ground, that 
the testator, having made the approbation of the trustees 
necessary to the widow's receipts, showed that he did not 
intend to give her a legal estate ; and Gibbs, J. said, ** The 
rule has been misconceived. Though an estate be devised to 
A. and his heiiB, to the use of B, and his heits, the Courts 
will not hold it to be an use executed, unless it appears by die 
whole will to be the testator's intent that it should be executed 
The Courts will rather say tiie use is not executed, because 
the approbation of the trustee is made necessary, than that the 
approbation of a trustee is not necessary because the use is 
executed. The very circumstance which is to dischaige the 
tenants, is the approbation of one of the trustees. * I lea^ 
my wife to receive the rents, provided there is always tbe 
controul of one of the trustees upon her receipts.* — ^The tes- 
tator, therefore, certainly meant that some controul should be 
exercised, — and what could that controul be, except tbej 
were to exercise it in the character of trustees?" (a) 

Where certain freehold and leasehold premises were devised 
to trustees, *^ to permit and suffer the testator's wife to 
receive and take the rents and profits," and other Idnds were 
devised to the same trustees, upon trusts clearly not executed 
by the statute, and immediately after the last of the diffsrent 
devises a proviso followed, *^ that it should be lawful for tbe 
trustees, at any time, till aU the said lands, &C delrised to 
them, should actually become vested in any other person or 
persons, by virtue of the wiU, or until the same, or any f<ir^ 
thereof, should be absolutely sold as aforesaid, to lease ^ 
same, or any part thereof,^ it was hblden, that the legal estate 
in the freehold lands contuned in the first devise, vested iQ 

(a) Gregory v. Henderson, 4 Taunt. 772. 
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the widow, notwithstaoding that teasehoid premises were con- 
tained in the same devise, (the legal interest in which, of 
ooane, vested in the trustees), and the subsequent leasing 
power given by the will, **the trustees having no oontroul 
over the lands in the first devise for any purpaes of the ^m- 
iatar's mW" (a). 



Where the devise was, that the trustee ihould pay unto, or 
else permit and wffer the testator's niece to receioe the rents, 
the legal estate was held to be in the niece, because the words 
** to permit and suffer'' came last ; and in a will, the last words 
prevail, though in a deed the first(6). 

In a case where the devise was, " I give and bequeath my 
real estates^ tandt, %c* and also my personal estate, &c. to A* 
B.i upon trust, to the intent that the said A. B., his heirs, &c. 
shall first dispose of my personal estate, or so much thereof as 
shall be sufficient for that purpose, in payment of my debts, &c. 
and ae to all my real eeiates, wheretoever and wiaieoever, 
iubfect to my debte, and such charge or charges as I may now, 
or at any time or times hereafter, think proper to make, I give, 
devise, and bequetith the same to C. D., for the term of hie 
natural Ufe, with remainder to E» F., ttcJ* it was holden that 
the legal estate was vested in C. D., because an intention that 
the trustees should pay the debts was not apparent on the fiice 
of the will, and therefore there was no reason for giving the 
legal estate to the trustees. (c)«. 

Where fireehold estates are devised to trustees, difficult 
questions firequently arise, as to the quantum of estate taken by 
the trustees, which it would be foreign to the purposes of this 
Treatise to discuss ; but it may be laid down as a general 



(a) Right d. Phillips v. Smith, in this case, said, the reason they 
12 East, 455. assigned for their decision was 

(b) Doe d. Leicester v. Biggs, 2 given for want of abetter. 
Tanot 109 ; Biansfield, C. J. in de- (e) Kenrick v. Beaucleik, 3 B. & 
livering the judgment of thp Court P. 175. 
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principle, that, previously to the intiodacdon of the statutoit 
rules of constraction piresently noticed, a devise to trustees, 
if it gave them any estate, would give them such estate m 
would have passed by similar words in a benefidal devne, 
unless the exigencies of the trust could be sadsfied with le& 
But that, if the exigencies of the trust could be so satisfied, (as 
for example, by a fireehold estate pour autre vie, where the ool; 
trust was for the life of the cestui que tnut, or by an indefinite 
chattel interest, where the trust was to raise a sum of maDej)i 
the use of language, which in a beneficial devise would hsve 
passed the fee, would not preclude a more limited oonstnc- 
tion, so that the less estate only should be taken, and not the 
fee (a). And of course, in such cases, the trustees cooki 
not, after the determination of such less estate^ mamtain 
ejectment 

The same rule still prevails, except in those cases which are 
affscted by the statutory rules of construction, introduced bj 
the Stat. 1 Vict, c 26, & 30, 3L 

By the 30th section of that act, it is enacted, that " wiiere 
any real estate (other than or not being a presentation (a a 
chilrch), shall be devised to any trustee or executor, such devise 
shall be construed to pass the fee simple or other the whole 
estate or interest, which the testator had power to dispose of 
by will in such real estate, unless a definite t^m of yeais, 
absolute or determinable, or an estate of fi:eehold, shall thereby 
be given to him expressly or by implication." And by the 31st 
section, that ''where any real estate shall be devised to a trofltee 
without any express limitation of the estate to be taken by aoch 
trustee, and the beneficial interest in such real estate or in tbe 
surplus rents and profits thereof, shall not be given to any penon 
for life or such beneficial interest shall be given to any persoo 

(a) Doe d. Tomkyns v. Willan, Rees v. Williams, 2 Mee. & ^• 

2 B. & A. 84 ; Doe d. Keen v. 749 ; Doe d. Daviee v. Daviei, I 

W^lbrook, 2 B« & Ad. 554 ; Naah 0. B. Rep. 430 ; Addando. Fkisg* 

9. Coatet, 3 B. & Ad. 839{ Doe d. SScott, N. S. 297* 
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* 

for life, bat the purposes of the trust may continue beyond the 
life of such person^ such devise shall be construed to vest in 
such trustee, the fee simple or other the whole legal estate 
which the testator had power to dispose of by will in such real 
estate, and not an estate determinable when the purposes of the 
trust shall be satisfied." 

The operation of these two sections, so far as it is material 
to the present Treatise, appears to be, that they leave untouched 
the principal question, viz. whether the legal estate is executed 
in the trustee or in the cestui que trust; but that, assuming 
some estate to be vested in the trustee, they operate on the 
amount of such estate: the 30th clause directing that the 
whole estate shall pass, unless the devise be expressly or by 
implication confined to a definite term or an estate of freehold ; 
and the 31st providing that no such implication shall be drawn 
finom the limited exigencies of the tnist, unless where the only 
trust is for a life estate (a). 

As the Statute of Uses mentions only such persons as are 
seised to the use of others, it has been held not to extend to 
terms of years, or other chattel interests, whereof the termor 
is not seised, but only possessed; and therefore, when only a 
term of yean is created, whatever the nature of the trusts 
may be, the statute does not execute the uses, but the l^;al 
estate always vests in the trustees (6). Such terms do not 
cease when the trusts are satisfied, unless by special proviso 
in the deed itself; so that the legal estate, however ancient 
the term may be, and notwithstanding it may have been 
assigned to attend the inheritance will always remain out- 
standing in the trustees until it has been surrendered to the 
party beneficially interested, or merges in a laiger estate. 
The practical inconveniences arising firom this rule of the 



(a) See these sections com- (6) DUlon o. Fraine, Poph. 70, 
mented on in 2 Jtman on Wills, 76 ; Dyer. 369 { Jenk. 344. 
339 ; Sagden on Wills, 1 19. 
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Gominan law as regards the legal rights of the eetiui que tnuly 
have given rise to the doctrine of presumed sanrendas; 
and juries have been directed to presume that v^olar sor- 
renders have been made by the trustees of such tenns, » a 
thereby to clothe the ceitui que tnut with the legal esute, 
and enable him to recover in ejectment, widiont bortheniif 
the case with demises by the trustees or dieir repiesentatiTes, 
or the cosdy proofi necessary thereon. Thus surrendeis haw 
been presumed if the purposes of the trust estate have been 
satisfied (a); or if the beneficial occupation of the estate by 
the possessor induces a supposition, that a conveyance of the 
l^gal estate has been made to the party beneficiidly iDte^ 
ested (6); or where it is for the interest of the owner of die 
inheritance, that the term should be considered as sunender- 
ed(c), or when the trust is a plain one, and a Court of Eqiiitr 
would compel the trustees to make a conveyance {dfy, But sodi 
presumptions will not be made if the sunender be a breadi 
of the trust; or against the owner of the inheritance who is 
interested in upholding it {e) ; or where the tide of the party, 
for whom the presumption is required, is a doubtfnl equity 
only, until a Court of Equity has first declared in favour of 
the equitable titie(/) ; nor can the presumption be made by 
the Court, where the merits of the case would have warranted 
such presumption at the trial, if it appear, upon a special 
verdict, or special case reserved for their opinion, that the 
trust-estate, though satisfied, is still, in point of fiwrt, oat- 
standing in the trustees {gy 

But this doctrine of presumed surrenders seems to be 

(a) Doe d. Hodaon v. Staple, 2 (e) Doe d. Graham v. Scott, H 

T. R. 664 ; Doe d. Davis o. Davia, East, 478. 

I Q. B. R. 430. if) Keene d. Lord Byron v. 

(6) Doe d. Rees v. Williama, 2 Deardon, 8 East, 248. 

M. & W. 749. {g) Goodtitle d. Jonea v. Joo^s, 

(c) Doe d. BurdeU «. Wright, 2 7 T. R. 43 ; mdt Doe d. Pollard c 

B. &C. 710. Hilder, 2 B. & C. 782; Doc i 

(<f) Doe d. Sybom o. Slade, 4 T. Blacknell v. Plowman, 2 B. & Ad. 

R. 662. 573. 
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abolished by the provisions of the statute 8 & 9 Vict c. 1 12» 
8B, 1 and2. 

By sect I of that statute, -it is enacted ** that eveiy satisfied 
term of years which, eidier by express declaration or by 
construction of law shall upon the 31st day of Dec 1845 
be attendant upon the inheritance or reversion of any lands 
shall on that day absolutely cease and determine as to the land 
upon the inheritance or reversion whereof such term shall be 
attendant as aforesaid, except that every such term of years 
which shall be so attendant as aforesaid by express declaration, 
although hereby made to cease and determine shall aflford to 
every person the same protection against every incumbrance 
chaige, estate, right, action, suit, claim, and demand as it 
would have afforded to him if it had continued to subsist, but 
had not been assigned or dealt with after the said 31st day of 
December 1846, and shall for the purpose of such protection 
be considered in every Court of Law and of Equity to be a 
subsisting term.'' 

By sect 2, it is enacted '' that every tenn of years now sub- 
sisting, or hereafter to be created, becoming satisfied after the 
said 31st day of December 1845, and which, either by express 
declaration or by construction of law, shall after that day be- 
come attendant upon the inheritance or reversion of any lands 
shall immediately upon the same becoming so attendant, abso- 
lutely cease and determine as to the land upon the inheritance 
or reversion whereof such term shall become attendant aa 
aforesaid.'' 

The operation of these sections appears to be, that an out- 
standing term made attendant upon the inheritance by express 
declaration before December 31st, 1845, is still to be considered 
as existent for the purpose of such protection to all persons as it 
would have afforded to them before the passing of the statute. 
Such terms, therefore, must hereafter be deemed existent or 
lum-ezbtent at the trial of any ejectment, as the same shall or 

f2 
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shall not afFord a protection witBin the meaning of the statute, 
to the party setting up the term, so that a surrender cannot in 
such cases be presumed ; and with respect to all other cases, 
it is expressly declared, that a satisfied attendant term (subject 
of course to any questions as to what constitutes satisfaction) is 
ipso facto determined, and consequentiy it is unnecessary to 
call in aid the doctrine of presumed surrender. 

Where the demised premises are settled for life on ^•, with 
power to charge the estate with portions, and power to grant 
leases for twenty-one years ; and A* granted and appointed the 
same for five hundred years to trustees upon trust, if she should 
by deed so appoint, to raise such portions; and after such 
grant and appointment, leased the premises for twenty-one 
years to B.; it was held, that taking the whole deed together, 
the term, until it was called into action, was subservient to the 
leasing power ; and was therefore no answer to an ejectment 
brought by B. (a). 

It seems to have been held, in the case of Roe d. EbraU v. 
Lowe {b)f that a bond fide lease, made by an equitable tenant 
in tail, will prevent the trustees, in whom the legal estate is 
vested, firom recovering in ejectment against the lessee; 
although, if die lease be granted under suspicious circumstances 
of firaud and imposition, the trustees will not be barred. But 
this principle cannot now be supported, and a lease firom the 
cestui que trust cannot be set up against the trustee in any 
case, without the aid of a Court of Equity (c). 

Copyhold estates also are not comprehended within the 
Statute of Uses ; because a transmutation of possession, by the 
sole operation of the statute, without the concurrence or permis- 
sion of the lord, would be an infiingement of the lord's rights, 
and would tend to his prejudice ; and therefore, if a copyhold 

(a) Doe d. Courtall v. Tliomas, (c) fiakerv. MelliBh, lOVes. Jr. 
9 B. & C. 288. 644. 

(6) I H. Bl. 446. 
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be surrendered to A. to the use of B. the legal estate will not 
be tranl^erred to B.^ though he would be entitled in equity 
to the rents and profits, and to call upon A* for a surrender of 
the estate (a). 

20. Joint Tenant, Copabceneb, or Tenant in common, 
against his companion on an actual ouster. 

It is a maxim of the common law, that the possession of one 
joint tenant, parcener, or tenant in common rBprimd facie the 
possession of his companion also (i). And it therefore follows, 
that the possession of one joint tenant can never be considered 
by the common law as adverse to the title of the other, unless 
it be attended by circumstances demonstrative of an adverse 
intent ; or, in other words, whenever one joint tenant, parcener, 
or tenant in common is in possession, his fellow is, in cotUempta" 
turn of the common law, in possession also, and it is necessary, in 
order to enable his companion to maintain ejectment, to rebut 
this presumption by proof of an actual ouster. 

Many subtile distinctions have been heretofore taken as to 
what acts shall be deemed to amount to an actual ouster (c); 
and it was in one case expressly decided that the bare 
perception of the whole profits for twenty-six years without 
accounting was insufficient (cQ; but these difficulties are 
ended by stat 3 & 4 Wm. IV. c 27, s. 12, which abrogates 
this maxim of the common law, and enacts that when any person 
entided to any land or rent as coparcener, joint tenant, or 
tenant in common, shall have been in possession or receipt of 

(a) Go. Cop. 8. 54, Gilb. Ten. 612; Peaceable d. Homblower v, 

182. Read, 1 East, 568, 574 : Story v. 

(&) Ford 9. Gray, Salk. 285 ; Windsor, 2 Atk. 630, 632 ; Doe d. 

Smalea v. Dale, Hob. 120 ; Doe d. Thorn o. Phillips, 3 B. & Ad. 752 ; 

Bamet v. Keen, 7 T. R. 386. Doe d. Wawn v. Horn, 5 M. & W. 

(c) Doe d. Fiaher o. Prosaer, 564. 

C!owp. 217; Doe d. Hellinga o. (d) Fairclaim d. Fovler e. Shac* 

Bird, 11 East, 49 ; Vin. Ab. V. 14, kleton. Bur. 2604. 



70 OM THE TTTLB, &C. Off THE 



the entile^, or more than his undivided share of the land or 
rent, fiyr his own benefit or the benefit of any person oC^ tfan 
the peraon entitled thereto, such poaBession or receipt shall not 
be deemed to have been the poasesnon or leo^pt of die 
pernm so as aforesaid entitled. 

It follows as a corollary firom this enactment, that one jobt 
tenant, parcener, or tenant in common, may always maintain 
ejectment against his companion, who is in possession of more 
than his share of the land, or receipt of more than his share of 
the rent; because sochpossesncm is no longer the poasesnooof 
his co->tenant 

This 12th section of the statute 3 &4 Wm. IV. c. 27, hsss 
retrospective operadon, and makes the possession of tenants ia 
common, &c. separate firom the commencement of the tenancj 
in common, &c., and not merely fix>m the time of the act pofls- 
ing ; the statute therefore runs firom the commencement of 
the tenancy (a). 

21. Lunatic. 

The ejectment must be brought in the name of the lunatic; 
for his committee is but a bailifi^, and has no interest in the 
land(i). 

22. An Attainted Felon, before office found (c). 

23. Possession, unagcompanied bt acknowledgment of. 

TITLE IN another PEBSON. 

It has already been observed that possession is primd facie 

(a) SuUey o. Doe d. Tajlenon, v. Palmer, 2 Wila. 130 ; ««r twfe ^ 

n Ad. & EL 1008. Geo. III. c. 75. 

(h) Drury e. Fitch, HuU. 16 ; (c) Doe d. Griffitba v. Pritcbant 

Cocka 0. Daraon, Hob. 215 ; Knipe 5 B. & Ad 765. 
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eyidenoe of ownexBhipfa) ; and as between two parties who rely 
upon pos8«easioa solely, .the presumption of ownership is in 
fiivour of the first possessor (6) ; so that proof of possession by 
a claimant, however short, will entitle him to recover unless 
the defendant can account for such possession, or shew a prior 
possession or title in himself or a tlurd person. 

The Stat 3 & 4 Wm. IV. c. 27, enacts, that every claimant 
to lands must enfcMce his right, and pursue his remedy within 
twenty years next after his right of entry accrues (excepting of 
eoune those cases of disabili^ which are specially provided for), 
and defines with great precision, the time at which in every case 
the right shall be taken to have first arisen, and the modes by 
which it is to be enforced; and it is enacted, by section 27, 
that '' at the determination of the period limited by the act 
to any person" for enforcing his right, '* the right and title of 
such person to the land shall be extinguished .-" but the statute 
does not go on to say in whom the right and title shall vest. 

When two or more wrong doers are successively in pos- 
session of land to which the right and title of the real owner 
is extinguished, the result of the joint operation of the pro- 
visions of this statute, and the rules of the common law with 
respect to rights accruing firom mere possession, appears to be 
as followsi, namely, that the right to such land vests, as soon as 
the right of the real owner is extinguished^ in the party who 
was in possession at the time when such extinguished right 
first accrued; and continues in him until the expiration of 
twenty years after the cesser of his possession, during which 
period he may consequently muntain ejectment, when it vests 
in the next possessor, and so on. As thus, ^. being in posses- 
sion when the extinguished right of the real owner com- 
menced, remains in possession five years, when he is ousted 

{a) Ante. p. 28. 

(6) Doe d. Hardioge o. Gooke» 7 Bing. 346. 
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by B.9 who xemains in poflseaBion ten yean, when he is ousted 
by C, who remains in possession until twenty years have 
expired from the period when such extinguished right fiist 
aocnied. For the first five years after the right is extinguished 
€• will have a good defence agunst an ejectment brought by 
jS.i by showing the prior possession of A. ; but as against jL 
he will have no defence, for he cannot set up the extinguished 
right of the real owner, or any priority of possession in another, 
because such possession must have been before the com- 
mencement of the twenty years; and during the next ten 
years C has a good defence as against A., because he has not 
enforced the right arising firom hb possession (whatsoever 
under the provisions of the statute may be the nature of that 
right) within the statutory period, but has no defence as 
against B.; and after the expiration of such ten years, C*/s 
title is good as against all the world. 

If this view of the operation of the statute be correct, the 
respective rights of A* B. and C would remain unaltered, 
although the real owner should regain possession of the land 
after his right has been extinguished by the operation of the 
statute. 

24. And to these we may add, that an awabd, unpeb a 
SUBMISSION TO ARBiTBATioN, will givc a good tide by way of 
estoppel, on which to maintwn this action ; for although the 
award cannot have the operation of conveying the land, there is 
no reason why the defendant may not conclude himself, by Us 
own agreement, fix>m disputing the tide of the lessor of the 
plaintiflp in ejectment The parties consent that the award of 
an arbitrator chosen by themselves shall be conclusive, as to the 
right of the land in controversy between them ; and this is 
su6Scient to bind them in^the action of ejectment (a). 

(a) Doe d. Morris v. Rosser, 3 East, 15. 
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CHAPTER IV. 
Of the Action of Ejectment at bettaeen Landlord and Tenant. 

m 

In the preceding Chapter, those cases have been considered 
in which it is incumbent upon the claimant to prove his title 
to the disputed premises. It will be now necessary to consider 
the action with reference to those cases in which such proof 
is not requisite ; that is to say, in which the defendant has 
obtained possession under some contract or agreement with the 
claimant, express or implied, and his right to the possession 
has ceased. The relationship of landlord and tenant exists to 
some extent in all these cases, and the rights of such parties 
with rq^ard to this remedy, and the several modes by which 
tenancies may be determined, will form the subject of the 
present Chapter. 

The power of determining a tenancy is necessarily conse- 
quent upon the right of creating one ; and the law implies a 
mutual reservation of such power in all contracts between 
landlords and tenants, whenever it is not expressly reserved. 
Whenever such power is expressly reserved, as^ for example, 
in tenancies for terms certiun, or until A. B. shall attain 
twenty-one, or so long as the tenant shall perform certain 
covenants, and the like, the determination of the tenancy 
b, of course, dependent upon the terms of the reservation ; 
and the tenancy will cease when the term ends, the event 
happens, or the covenants are broken ; but if there be no 
express reservation, but the party is let into possession as 
tenant under a general holding, the law creates between the 
parties a tenancy fixim year to year, determinable by a notice 
to quit from either of them. 
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When tenancies are determined by the efflux of time, or 
the happening of a particular event, the right of entry in 
the landlord at once accrues, and he may proceed to leoover 
the premises without notice or demand of possession (a), No 
comments, therefore, are neoessaiy upon this division of the 
subject, but it will be necessary to enter fiilly into the priiici{des 
by which tenancies from year to year are governed, and the 
rules which have been laid dpwn for the regulation of the 
rights of re-entry for the breach of covenants and conditions. 

Firstly, as to tenancies from year to year. 

It has already been observed, that until the reign of King 
Heniy VIL, even a tenant, having a lease of lands for a definite 
period, had not a full and complete remedy when ousted of 
his possession (6). The tenants, who during those dmes 
occupied lands without any specific grant, held them by a fitt* 
more precarious tenure. A general occupation of lands, that 
is to say, a holding without any certain or determinable estate 
being limited therein, was then considered as a holding at the 
will and pleasure of the owner of the land ; and the tenant 
was lidble to be ejected, at any moment, by the simple deter- 
mination of his landlord's will. But the same enlightened 
policy which seciu^ to lessees for years the complete possession 
of their terms, soon extended itself also to those general 
holdings, then called tenancies at will ; and in the reign of 
King Henry VIIL (c), we find it holden by the Courts, diat 
a general occupation should be considered to be an occupation 
from year to year ; and that a person so holding should not be 
ejected from his lands, without a reasonable notice from his 
landlord to relinquish the possession. It was also at the same 
time setded, that this reasonable notice should be a notice for 



(a) Roe d. Jordan v. Ward, 1 H. (b) Ante, p. 8. 
Blk. 97. (a) 13 Hen. VIIL 15, (6). 
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half a year, expiring at the end of the tenancy; because 
otfaerwisci a notice, reasonable as to duration, might be given, 
which would, notwithstanding, operate greatly to the prejudice 
of the tenant, by ejecting him firom his lands, immediately 
before the harvest, or other valuable period of the year: and 
this rule has remained unaltered to the present day, except 
where a difiPerent time is established, either by express agree- 
ment, or immemorial custom (a). 

A general occupation of land now therefore, as has been 
already observed, enures as a tenancy from year to year, 
determinable, and necessarily determinable (&), by a notice to 
quit; and a holding merely at the will of the landlord, 
according to the ancient meaning of the term, is an estate 
unknown in modem times (c), unless when created by express 
agreement between the parties (d). There is indeed an 
implied modem tenure denominated a tenancy at will, but it 
differs materially fix>m the old tenancy so called, and in tmth 
is scarcely distinguishable from a mere permissive occupation 
of the land, independent of the relationship of landlord and 
tenant Has kind of tenancy arises when the party is in 
possession of the premises with the privity {e) and consent of 
the owner, no express tenancy having been created, and no 
act having been done by the owner impliedly acknowledging 
such party as his tenant As where he has been let into 
possession pending a treaty for a purchase or a lease (/), or 
under a lease or agreement for a lease which is void {g), or as 



(a) Parker d. Walker v. Con- 
stable, 3 WilB. 25. 

(i^) Doe d. Warner v. Brown, 8 
East, 165. 

(c) Tlnimins v, Rawlinson, 3 
Burr. 1603—9. 

id) Richardson v. Lengridge, 4 
Taunt 128. 

(e) Doe d. Knight o. Quigley, 2 
Camp. 505; Right d. Lewis v. 



Beard, 13 East, 210; Hegan v. 
Johnson, 2 Taunt. 148; Doe d. 
Leeson v. Sayer, 3 Gamp. 8. 

(/) Goodtitle d. Galloway v. Her* 
bert, 4T. R. 680; Doe d. Warner 
V. Browne, 8 East, 165; Doe d. 
Newby V. Jackson, 1 B. & C. 448. 

iff) Doe d. HoUingsworth o. 
Stennett, 2 Esp. 717. 
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the minister of a dissenting congregation {a), or where, having 
been tenant for a term which has expired, he continaes in 
possession negociating for a new one (i). In all these, and 
the like cases, it is holden that the party, being lawfully in 
possession, cannot be ejected until such lawful posseseion b 
determined, either by demand of possession, breaking off the 
txeaty, or otherwise {c), and the party is called a tenant at 
will ; but in any of these cases if the landlord receive rent 
whilst the party is so in possession, or do any other act 
amounting to an acknowledgment of a subsisting tenancy, a 
tenancy fiom year to year will be created thereby (J). 



It is singular that we do not find in the old authorities any 
decisions relative to notices to quit, although the practice of 
giving them has been so long established ; but during the last 
century they have become objects of considerable attention to 
our Courts, and there is now no difficulty in reducing their 
requisites to a clear and sadsfiictory system. 

In considering the uses and requisites of the notice to quit, 
our first inquiry will be directed to those particular cases in 
which implied tenancies from year to year are created, although 
the direct relationship of landlord and tenant does not exist ; 
we shall then consider by whom, and to whom, the notice 
should be given ; then proceed to the form of the notice, and 
the particular times required in certain cases for its expiration; 



(a) Doe d. Nicholl v. M'Keay, 
10 B. & C. 721 ; Doe d. Jones v. 
Jones, 10 B. & C. 718. 

{b) Denn d. Brune v. Rawlins, 
10 East, 261; Doe d. Foley v. 
Wilson, 11 East, 56; Doe d. 
Thomas o. Chamberlayne, 6 Mee. 
& W. 14. 

(c) Roe d. Blair v. Street, 4 Nev. 
& M. 42 ; Daniels v. Davidson, 16 
Vez. Jun. 252; Doe d. Price o. 



Price, 9 Ring. 356 ; Doe d. Ben- 
nett V. Tamer, 7 M. & W. 226 ; 9 
M. & W. 643 ; Doe d. Buigess e. 
Thomson, 1 Nev. & P. 215 ; Doe 
d. Rogers v. Pollen, 2 Ring. N. G. 
749. 

id) Doe d. Riggeo. Bell,5T. R. 
471 ; Clayton V. Blakey, 8 T. R. 3; 
Thunder d. Weaver v. Belcher, 3 
East, 449, 451 ; Doe d. Warner o. 
Browne, 8 East, 165. 
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and lastly point out the means by which the notice may be 
waived. 

It has been ahready observed that the positions of mortgagor 
and mortgagee are not exactly defined as &r as regards their 
relation as landlord and tenant (a); but it is settled law that 
the mortgagor is not in the position of a yearly tenant to his 
mortgagee, and a mortgagee may maintain ejectment against 
him, after the forfeiture of the mortgage, without any previous 
notice to quit, or demand of possession (6). The under 
lessees of the mortgagor may also be ejected in like manner, 
provided they have been let into possession by the mortgagor, 
subsequendy to the mortgage, and without the privity of the 
mortgage ; and it is immaterial whether they hold as tenants 
fix>m year to year, or by leases executed after the date of the 
mortgage. With respect to tenancies created prior to the mort- 
gage, the situation of the mortgagee is of course the same aa 
that of the mor^agor before the mortgage was made(c)« 

If the mortgagor makes a lease subsequent to the mortgage, 
and the mortgagee consent to receive the lessee as his tenant,, 
he wiU not thereby confirm the lease, but he cannot afterwards 
determine the tenancy without a notice to quit {d) ; and where a 
mortgage contained a singular clause- that the mortgagor should 
pay a certain ** yearly rent^ exceeding the mortage interest^ 
''so long as he occupied the premises,** and that it should be 
lawful for the mortgagee to use such remedies by distress and 
sale for the recovery of the taid rent as landlords have on 
common demises, provided that the reservation of such rent 
should not prejudice he mortgagee's right to enter and evict 
the mortgagor at any time after default made in payment of 

(a) Ante, p. 42. Belcher, 3 East, 449 ; Birch v. 

(&) Doe d. Fisher v. Giles, 5 Wright, 1 T. R. 378 ; Doe d. Shep- 

Bing. 421 ; S. C. 2 M. & P. 749. pard v. Allen, 3 Taunt. 78. 

(c) Wame d. Keech v. Hall, {d) Doe d. Hnghoa v. Rising, a 

Dong. 21 ; Thmider d. Weaver v. C. & P. 566. 
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ihe mtmUi recpved^ it was held that this proviso operated so 
as to prevent the creation of a tenancy from year to year by 
the payment and receipt of the rent reserved, and even by a 
distress for the arrears (a). 

The assignees of the mortgagee have the like privil^es 
with the mortgagee himself with r^^ard to the mortgagor and 
his under-tenants; and the right of an assignee to- maintaia 
ejectment without a notice to quit, or demand of po cocsp ioii, 
will not be taken away by a tenancy created prior to the 
assignment, provided such tenancy commenced subsequently 
to the date of the mortgage, and continued unacknowledged 
by the mortgagee (i). 

The like principle prevails with respect to claimants under 
writs of elegit ; if the judgment debtor be himself in posses- 
sion, or if the party in possession has been admitted tenant 
subsequently to the date of the judgment, (whether as a yeariy 
tenant or under a lease) the tenant by elegit may muntain 
ejectment ^thout a notice to quit, or demanding possessioa ; 
but if the tenant claim under a lease, or tenancy from year to 
year, prior in point of time to the judgment, the claimant will 
be barred in the last case until he has determined the tenancy 
by a regular notice to quit; in the first, until the determination 
of the lease (c). 

When a party has obtained possession of premises belonging 
to another, and the owner does any act from which a jury may 
infer that he intends to acknowledge him as his tenant, a 
tenancy $rom year to year is created by such act, and the party 
will be entitled to a r^^ular notice to quit before he can be 
ejected* Thus, if a landlord isuflkr his tenant to continue in 

(a) Doe d. Garrod o. 011ey» 12 (e) Doe d. Da Costa v. Whartooi 

Ad. h JSSL 4S6. 8 T. R. 2 ; Doe d. IHitland o. HiMtf, 

(ft) Thunder d. Weaver o. Bel- 2 B. & A. 782. 
cber, 3 Ea8^449. 
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poflseanon after the expiration of his lease, and receive rent 
fiom him accruing subsequent! j to the period of such expiration, 
he becomes thereby his tenant %om year to year upon the con- 
ditions of the original lease (a). So also^ if a tenant for life 
make a lease, void against the remainderman, and the lessee 
enter, and then the tenant for life die, if the remainderman 
receive rent from such lessee, accruing sufasequendy to the 
death of the tenant for life, such receipt of rent, although it will 
not amount to a confirmation of the lease, will be sufficient 
(unless fiom the inadequacy of the rent to the value of the 
premises, the jury should presume otherwise) (b) to establish a 
tenancy from year to year, upon the terms of it, between the 
remainderman and the lessee: and it will be no answer for the 
remainderman, that he was ignorant of his title when he 
received the rent, for it is more reasonable that the remainder- 
man, who ought to have looked into his title, should be bound 
by his own act, than that the lessee should be prejudiced by his 
ignorance (c). In like manner, when a par^ is let into pofr- 
session under avoid lease, payment and receipt of rent will not 
establish the lease, but it will create a tenancy from year to 
year, regulated by its covenants and conditions (cQ. The same 
principle also holds if the party come into possession under an 
invalid agreement: as where the party held under an agree- 
ment that his landlord should not turn him out so long as the 
rent was duly paid, and he did not sell any article injurious to 
his landlord in his business, which agreement was invalid, 
inasmuch as it would (if the tenant complied with its terms) 
operate as an estate for life, which cannot be created by such 
an instrument, yet the tenant having been let into possession, 



(a) Bishop V. Howard, 2 B. & C. 7 T. R. 83. 

too. ((Q Doe d. Rigge v. Bell, 5 T. R. 

(b) Doe d. Bmne v. Prideaux, 10 471 ; Clayton v. Blakey, 8 T. R. 3 ; 
East, 168 ; Daon d. Brune o. Raw- Doe d. Higgt o. Terry, 4 Ad. & 
lins* 10 East, 261. Ell. 274 ; Doe d. Hobbs v. CockeU ; 

(e) Doe d. Jordan o. Ward, 1 H. Ibid. 478 ; Doe d. Thomson 9. 

Black. 97 ; Doe d, Martin o. Watta, Amey, 12 Ad. & EIL 476. 
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and rent having been paid and received, a tenanq^ from year 
to year was created (a). 

• 
The same rule prevails when a parly is let into pooe c n si on 

under a valid agreement for a future lease* As no interest in 
the land passes under such an agreement, no tenancy is created 
thereby; but the party being let into possession, and rent 
being paid and received, he becomes, as in the cases already 
mentioned, a tenant from year to year, according to its stipu- 
lations (i)« 

Serious difficulties have continually [MPesented themselves in 



(a) Doe d. Warner o, Browne, 8 
East, 165. 

(b) Doe d. Thomson v, Amey, 
13 Ad. & El. 476. The unsettled 
state of the principles and uses of 
the action of ejectment in the time 
of Lord Mansfield, is well illus- 
trated by the decisions in the cases 
of Weakley d. Yea o. Bucknell, 
Gowp. 473 cMich. Term, 17 Geo. 
III.)» and Gobdtitle d. Estwick v. 
Way, 1 T. R. 735, (Easter Term, 
27 Geo. III.). In the former case, 
an agreement for a lease was held to 
be tantamount to a lease ; and the 
party making the agreement was 
estopped from maintaining an eject- 
ment against the other party, al- 
though he had given him a regular 
notice to quit, because '* tf the 
Court were to say the efectment 
ought to prevail, it would he merdg 
for the sides qf gUring the Court qf 
Chancery an opportunity to undo all 
again** In the latter case a similar 
agreement was held to form no de- 
fence to an ejectment, brought by 
a party to whom the party making 
the agreement had granted a term 
in the premises to satisfy creditors. 



subsequently to the date of the 
agreement, although no notice to 
quit had been given, and the party 
had paid rent under the agree- 
ment ; because the conveyance be- 
ing made by the lessor to a tnistee 
for the benefit of creditors "wei 
110^ a mere voluntary conveyance," 
and therefore the lessor could not 
be considered as a trustee for the 
defendant, and as such restnuoed 
*'from bringing efectment agamtt 

his own CESTUI QC7E TRUST ;** Eod 

the agreement for the lease **gase 
the dtfendant only an equitable 
title, which cannot be set vff in a 
Court qf law against the plaint^ 
who has a legal title," Upon the 
sound principles by which the ac- 
tion is now regulated, it is evidest - 
that these two decisions should 
have been reversed. In both cases 
the agreement for the lease, and the 
receipt of rent under it would bafe 
been held to create tenancies from 
year to year, which would have 
been determined in the first case 
by the notice to quit, and would 
have continued in the latter, for 
want of such notice. 
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construing agreements of this character, from doubts arising out 
of the wording of each particukr instrument, whether taking 
the whole of it together it was intended by the parties to 
operate as a present demise, or only as an agreement for a 
future one, and the decisions upon these points are numerous 
and perplexing; but these nice distinctions are put an end to 
by the recent stat 8 & 9 Vict c. 106, s. 3, which enacts, that 
every lease required by law to be in writing, made after 
October 1st, 1845, shall be void at law, unless made by deed. 

Where a par^ enters under an agreement of this nature, and 
continues in pooocfloion during the period for which by the 
agreement the lease was to be granted, his tenancy ceases at 
the expiration of that period without any notice to quit, as it 
would have done if a lease had been executed (a), 

m 

In all the cases above enumerated, the acknowledgment of the 
tenancy was by the payment and receipt of rent, which is indeed 
the ordinaiy evidence in cases of this nature. But the intention 
to create such a tenancy, may also be inferred from other cir- 
cumstances. Thus, where under a void lease, a money rent was 
reserved, and there was also a further reservation that the 
tenant was to cany three cart-loads of culm annually to his 
landlord's dwelling-house, and he did so, and the landlord 
received the same, it was held, that he had thereby acknowledged 
the lessee as tenant from year to year (6). So where lands 
descended to an infiint, and an ejectment was brought on his 
demise, and compromised upon certain terms, one of which 
iras, that the tenant q|iould attorn to the infimt, it was ruled by 
Lord Kenyon, C. J. at Nisi Pritu, upon a second ejectment 
being brou^t by the infimt, when he attained his full age, that 
although he was no par^ to the agreement, nor had confirmed 
it, nor received rent since he came of age, yet that such 



(a) Doe d. Tilt o. Stratton, 4 (6) Doe d. Tucker v. Morse, 1 B. 
Bing. 446. & Ad. 365. 
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agreement^ haring been entered into, without ftmid or coUosioD, 
after an ejectment brought at his suit, had, by his acqaiesoence 
therein, established the defendant's title as against himself, and 
created a new tenancy, which could only be determined by a 
notice to quit (a). So also where a feme covert lived many years 
separated from her husband, and during that time received to 
her separate use the rents of certain .lands, which came to her 
by devise after separation, it was presumed, that she received 
the rents by her husband's authority, and held, that a notice 
to quit must be given by him before he could maintain eject- 
ment (by 

Where A. granted an annuity to B. out of certain lands witb 
the usual power of distress and entiy if theannui^shonld bein 
anear, and ^. afterwards granted a lease for years to a, and die 
annuity fell into arrear, and B* distrained upon C, who there- 
upon signed an agreement *' to attorn and become tenant to B./" 
and pud him rent ; it was held, that this created a tenancy from 
year to year between B. and C, deteiminable on die payment 
of the arrears of the annuity, upon which C/s lease for yeais 
would revive (c). 

• 

It has also been held, that where a rector had suffered peraoos 
who were in possession as tenants prior to his incumbency, to 
continue in quiet and undisturbed possession for eight montfas 
after his institution, he must be presumed to have assented to 
the continuance of their tenancy under the terms of their 
previous holding, and therefore unable to eject them withoat 
a notice to quit {d) ; and although this isdie only case in which 
a mere permission by the owner to occupy prenuses, widioot 
some positive act of acknowledgment, has been held sufficient 



(a) Doe d. Miller v, Noden, 2 Ad. & ED. 676 ; 1 Nev. & P. 650. 

Esp. 628. ((/) Doe d. Gates v. Somervi&c, 

{b) Doe d. Leicester v. Biggs, 1 6 B. & C. 126 ; Doe d. Kertry 9- 

Taunt. 367. Carter, 1 R. & M. 237. 

(c) Doe d. Chawner o. Bolter, 9 
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to create a tenancy requixing a regular notice to quit, the 
principle seems applicable to all cases where the occupant has 
been tenant to a previous owner, and his tenancy has expired 
on the determination of his landlord's estate. 

« 

But where a party has put another into possession with a 
view to a future tenancy or purchase, or under circumstances of 
a similar nature ; although he may have done no act acknow- 
ledging a regular. tenancy, he cannot afterwards eject him 
without a demand of possession, unless some wrongful act has 
been done by such party determining his lawful possession. 

Thus, where a party was let into possession, under an agree- 
ment for the purchase of the land, and had possession 
fennally given to him, and paid part of the purchase-money, 
and there was nodefiuilton his part (a), a demand of possession 
was held necessary (b). So likewise where it was agreed that 
ji. should sell to B. certain premises if it turned out that he 
had a title to them, and that B. should have immediate posses- 
rion, A. was not permitted to maintain ejectment agiunst B. 
without a demand of possession, although the object of the 
action was to try the title to die premi8e8(c). So likewise 
where a toiiant, whose lease had expired, continued in possies- 
sion, pending a treaty for a further lease, although no tenancy 
from year to year was created by such possession and negocia- 
tion, the landlord was thereby precluded from recovering in 
ejectment, upon a demise anterior to the determination of the 
treaty {i)» So also when a par^ is admitted into possession 
under an invalid lease or agreement, the landlord must demand 
possesion, or in some other manner determine the wiU, before 



(a) Doe d. Parker o. Bonlton, 6 (c) Doe d. Newby v. Jackson, 1 

M. & S. 148—50. B. & C. 448. 

(&) Right d. Lewis v. Beard, 13 (d) Doe d. Hollingsworth e. 

East, 210. Stennet, 2 Esp. 716. 

G 2 
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he can maintain ejectment, although he has not acknowledged 
the party as his tenant (a)« 

But where the vendor of a term, after payment of part of the 
purchase-money, let the purchaser into possession upon an 
agreement, that he (the purchaser) should have possession of 
the premises until a given day, paying the reserved rent in the 
meanwhile, and that if he should not pay the residue of tlie 
purchase-money on that day, he should forfeit the instalment^ 
already pud, and not be entitled to an assignment of the lease; 
and the purchaser failed to complete the purchase at the 
appointed day; it was ruled that an ejectment might be 
maintained without even a demand of possession, the purchaser 
having by his own act determined his interest in the pre- 
mises (i). And where a man, having obtained possessioo of a 
house without the landlord's privity, afterwards entered into a 
negociation with him for a lease, which failed, the same rule of 
constniction seems to have prevailed (c). So also where upon 
an agreement for a sale to be completed by a certain daj, the 
intended purchaser agreed with A. to let the premises to him 
to commence fix>m that day, and A^ was let into possessioD 
prior to that day by the permission of the intended seller, and 
the party fidled to complete his purchase, A. was held not 
entitled to a demand of possession before ejectment brought, 
his possession being only the possession of that party by antici- 
pation ((Q. 

As the implied tenancies from year to year, which have here 
been treated of, depend wholly upon the presumption, that it 

(a) Goodtitle d. Herbert o. Gal- (6) Doe d. Leeson v. Sayer, S 

loway, 4 T. R. 680; Clayton o. Camp. 8; Doe d. Moon «. 1^^' 

Blakey, 8 T. R. 3; Thunder d. der, 1 Stark. 308. 

Weaver o. Belcher, 3 East, 449> (c) Doe d. Knight v. Qoiglej, S 

451; Doe d. Warner v. Browne, Camp. 506. 

8 East, 165; Hegan o. Johnson, {d) Doe d. Parker o. BoiiltoD,6 

2 Taunt. 148. M. & S. 148. 
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was the intention of the parties to create them, evidence may 
always be received to rebut such presumption, and show their 
real meaning. Thus, where a remainderman, on the death of 
the tenant for life, gave notice to the tenant in possession under 
a lease, granted by the tenant for life, but void against the 
remainderman, to quit at the end of six months, and subse- 
quently to the giving of the notice, but before its expiration* 
received a quarter's rent, accruing after the death of the tenant 
for life, it was ruled by Blackstone, J. that the previous notice 
to quit rebutted the presumption of a tenancy from year to year, 
raised by the acceptance of the rent (a). So also where the 
rent is not paid and received, as between landlord and tenant, 
but upon some other consideration, no tenancy from year to 
year will be created. The payment of a customary rent for 
copyhold premises, has been held to be a payment of this 
nature ; and, if the tenant hold such premises by a tide or 
tenure, which is not supported by the custom of the manor, 
the receipt of the quit-rent from him by the lord will not 
create a tenancy from year to year (6). 

Upon the same principle, where a tenant in tail received an 
ancient rent, which was but trifling when compared with the 
real value of the premises, imd which had been reserved under 
a void lease granted by the tenant for life under a power, upon 
a special case reserved for the opinion of the Court of King^s 
Bench, they intimated that a jury should be strongly advised 
not to imply a tenancy from year to year from such payment 
and receipt (c), although it would amount to such an acknow- 
ledgment of a tenancy at wiU, as would require a demand of 
possession be&re ejectment could be maintained (d). 



(a) Sykes d. Murgatoyd o. , (e) Roe d. Brune v, Prideanx, 10 

cited in Right d. Fowler v. Darby> East, 168. 

1 T. R. 161. (d) Denn d Brune o. Rawlins, 

(6) Right d. Dean of Wells v. 10 East, 261. 
Bawden, 3 East, 260. 
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If the tenant set his landlord at defiance, and do any act 
disclaiming to hold of him as tenant, as for instance, if he attorn 
to some other person, no notice to quit will be necessary ; for 
in such case the landlord may treat him as a trespasser (a). A 
reply of a tenant to a demand for rent ''you are not my landlord," 
accompanied by a refusal to g^ve up possession, has been held 
to amount to a disclaimer (6). So also to a similar demand by 
an agent ''my connection vdth J. C. as tenant has ceased tx 
many years" has been held sufficient evidence of an antecedent 
disclaimer (c) ; and where the legal estate was in trustees, and 
the tenant had paid rent to the cegiui que trustf who had given 
notice to quit, on the receipt of which notice the tenant had 
sud, "he did not think she would turn him out of possession 
as she had promised he should continue on as tenant from year 
to year," the Court held, that assuming the defendant to be 
tenant to the trustees, there was a sufficient disclaimer to entitle 
them to recover without notice, and that if he was tenant to the 
cestui que trust the notice was sufficient ((2). But a refusal to 
pay rent to a devisee under a contested will, accompanied with 
a declaration that he (the tenant) was ready to pay the rent to 
any person who was entitled to receive it, was not a disavowal 
sufficient to dispense with the necessity of a r^ular notice(«)« 

Tins species of disclaimer is however limited to tenancies 
from year to year, a tenant for a definite number of years does 
not forfeit his term, by wholly refiising to pay ren^ and 
claiming the fee as his own. Tenancies of this character can 
only be determined by acts in pais or matters of record (/)• 
But when a tenant, afler deserting the premises, delivered up 
the possession of them with the lease to a party, who daimed 

(a) B. N. P. 96. (fi) Doe d. \rilliam8 o. Pasquali. 

{by Doe d. Bennett v. Long, 9 Peake's R. 196; vide Doe d. Cal- 

C. & P. 773. vert V. Frovd, 4 Bing. 557 ; S. C. 

(o) Doe d. Grttbb v. Grubby 10 1 M. & P. 480. 

B. & C. 816. (/) Com. Dig. tit. Forf. A. 5; 

id) Doe d. Davies v. Evans, 9 Doe d. Graves v. Wells, 10 Ad. & 

M. & W. 48. EIL 427. 
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by a tkle adverse to that of the landlord, with intent to assist him 
In setting up that title, and not that he should hold bond Jide 
under the lease, the term was held to be forfeited by the act of 
beCraying poflsossion (a). 

A disclidmer may be waived by act of the landlord acknow^ 
ledging the party as his tenant, as for example, by distraining 
for rent(6> 

• 

When a tenant from year to year dies, his interest in 
the land vests in his personal representative, who will continue 
to hold the premises i]q>on the same terms as the original 
tenant, and be entitled to the same notice to quit(c)b If, 
however, by the terms of the agreement, no interest vests 
in the representatives, no notice to quit will be necessary. 
Thus where A. agreed to demise a house to JS., during the 
joint lives of A, and B., and B. entered in pursuance of the 
agreement, and before any lease was executed, died, after 
which JB.'s executor took possession of the house; it was held 
that A. might maintain ejectment against the executor without 
notice to quit, because the death of B. determined his interest, 
and consequently no interest vested in the executor. The 
Court were also of opinion that the case would have been 
the same if the lease had been executed (d). 

In like manner the situation of a tenant from year to year 
remains unaltered, notwithstanding the death of the landlord, 
and he will be entitled to his regular notice to quit, whether the 
lands descend to the heir (although such heir be a minor,) (e) 
or pass to the personal representative, or devisee, of the 
deceased 



(a) Doe d. Ellalirock s. Flyn, 4 stably, 3 WiU. 85. 

Tyrr. 619. (d) Doe d. Bromfield v. Smith, 

(6) Doe d. David v. Williams. 6 East, 630. 

7 C. & R. 322. (e) Maddon d. Baker v. White, 

(e) Doe d. Shore o. Porter, 3 T. 2 T.R. 159. 
R. 13 ; Ptoker d. Walker v. Con- 
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We are next to consider the persons by whom, and to 
whom, the notice to quit is to be gi^en. 

The notice to quit must be given by the person inteiested 
in the premises^ or his authorized agent ; and such agent most 
be clothed with his power to give the notice, at the bme 
when the notice is given ; a subsequent assent on the part of 
the landlord not being su£Scient to establish by reladoo a 
notice, given in the first instance without his anthoritj. 
And this principle is founded in reason and good sense, for as 
the tenant is to act upon the notice at the time it is given to 
him, it ought to be such an one as he may act upon with 
security; and if an authority by relation were sufficient, the 
situation of the tenant must remain doubtful, until the ratifici- 
tion or disavowal of the principal, and he would thereby 
sustain a manifest injustice. 

When also two or more persons are interested in the 
premises, a notice to quit given by one, on behalf of himself 
and co-tenants, will be valid only as &r as his own sbare 
is concerned, unless he was acting at the time under the 
authority of the other parties mentioned in the notice. Bat 
this rule does not hold when the parties are interested as joint 
tenants ; because of the rule of law, that every act of one joint 
tenant, which is for the benefit of his co-joint tenant, shall 
bind him, and it must be predicated that the determinatioD of 
the tenancy by such notice is for the benefit of the estate. 
And where several tenants in common are interested, as niaoj 
of them as give notices may recover their respective shares, 
although the others do not join, unless indeed by the conditioiu 
of the tenancy, it is rendered necessary for all the parties to 
concur in the notice, in which case a notice given by some of 
the parties, without the junction or authority of their com- 
panions, will be altogether invalid (a). 

(a) Right d. Fisher v. Cuthell, GoldwiD, 2 Q. B. R. 142; Doed- 
5 East, 491; Doe d. Lyster v. Rhodes v. Robinson, 3 Biog. N. Ci 
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Where A. and B.^ two tenants in common, had agreed to 
divide their estate, and that Bhckacre should belong to A. ; 
and the occupier of Blackacre afterwards, and with knowledge 
of this agreement, paid his whole rent to A., and afterwards 
recxived from him a notice to quit, such notice was held 
sufficient for both moieties, although the deed of partition was 
not signed, because the tenant, by payment of rent to B. for 
the whole premises, had estopped himself from disputing his 
title to them (a). 



Where two or more persons are interested as joint tenants, 
and the notice to quit id given by an agent, the authority of 
one of the joint tenants to such agent will bind his companions, 
and make the notice valid against all ; but if the persons 
be interested as parceners or tenants in common, the notice 
will be available only for such portions of the land, as the 
parties who have given authority to the agent before he 
delivered the nodce shall be entitled to (i). 



677 ; Doe d. Mann v. Walters^ 10 B. 
& C. 626; Doe d. Whayman o. 
Chaplin, 3 Tannt 120; Doe d. 
Green v. Baker, 8 Taunt. 241 ; 
Alford o. Vickery, 1 Car. & M. 
280. 

(a) Doe d. Pritehett v. Mitchell, 
1 B. & B. 11 ; S. C. 3 B. Moore, 229. 

(6) Doe d. Aialin v. Somerset, 
1 B. & Ad. 137 ; Doe d. Kindera- 
ley V. Hughes, 7 M. & W. 139. 

The marginal note of the case 
of Goodtitle d. King v. Woodward, 
3 B. & A. 689, ia as follows : ''To 
entitla joint tenants to recover in 
ejectment against a tenant from 
year to year, the notice to quit mast 
be signed by aU the joint tenants 
at the time it is served ; but if the 
notice be given by an agent, it is 
sufficient if his authority be sub- 



sequently recognised; and there- 
fore where such notice was given by 
an agent under a written authority, 
which at the time of the service of 
the notice had been signed only by 
some of the several joint tenants, 
but afterwards was signed by all 
the others : Held, that the subse- 
quent recognition was sufficient jto 
give validity to the authority from 
the beginning, and that the notice 
to quit was therefore sufficient." 
To the last edition of this Treatise 
the following note was appended 
with respect to this case. " Not- 
withstanding the printed report of 
the case of GoodtiUe d. I^g o. 
Woodward, 3 B. & A. 689» I have 
not altered the principle laid down 
in the former editions of this work ; 
by that, an agent must be clothed 
with authority to give a notice to 
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An agent to receive zentB and let, has authority to detemiioe 
a tenancy (a). 



quit at the time of giving the notice, 
in order to render it valid. The 
facte of that ease were shortly aa 
follows t — ^A. B. C. and D. were 
joint tenants, £. gave the tenant in 
possession a written notice to quit 
purporting to be given as the agent, 
and on the part of all the joint 
tenants ; and at the time of giving 
such notice E. had a written au- 
thority so to do from A. and B., 
which authority was subsequently 
signed by C. and D. According 
to a note taken by myself of the 
judgment of the Court, the princi- 
ple upon which the notice was held 
sufficient was, ''that a notice to 
quit given by one joint tenant was 
binding upon all, because other- 
wise the lessee would become a 
joint tenant with the party giving 
him notice, by which he would be 
subject to great inconvenience, and 
the estate of the co-joint tenants 
would be prejudiced ; and, there- 
fore, the notice must be taken to 
be an act beneficial to the estate, 
and consequentiy binding upon all 
the joint tenants;" and not as 
stated in the printed report, that 
" a notice given by an agent is suf- 
ficient, if his auUiority be subse- 
quentiy recognised." The report 
is also I believe incorrect in stating, 
*' that to entitie joint tenants to 
recover in ejectment against a 
tenant from year to year, the notice 
to quit must be signed by all the 
joint tenants at the time it is re- 
ceived;" the reverse of this pro- 
position was according to my note 
maintained, viz. ''that a notice 
signed by one joint tenant was 



binding upon all," and indeed 
such must have been the dedsoi 
if I have taken a correct vievcf 
the principle of the jnigaaL 
Without inquiring into tiie woBd- 
ness of that principle, or whether i: 
would not have been wiser to kiit 
placed joint tenants, paroenen, ud 
tenants in common, on the use 
footing with respect to noticei to 
quit, there can be no doubt 'n s 
the only principle upon which dut 
judgment can be supported with 
good faith to the tenant ; becao^ 
if after the delivery of the nodoe 
an option remained to the parties 
who had not then signed the in- 
thority to confirm or disallovit, 
(as assumed in the printed report; 
the tenant had not " such a notia 
as he could act upon with oeitsiotj 
at the time it was given," to wfaid 
all the authorities say he ii ei- 
titled ; but such certainty eon- 
menced only from the time of tbe 
recognition of the autfaoritjofthe 
agent by those parties, which na^^ 
have been only the day betotbe 
notice expired. And as sd optioa 
to recognise includes of necenitja 
right to disallow, how can a tenant 

possibly regulate his condoct ai to 
the management of his faraii &c. ii 
it may be doubtful until the very 
day on which his notice expire** 
whether he will be permitted to ga 

or compelled to stay?" 

The more recent dedsknu h»ie 
confirmed the correct n ess of tfaic 
view of the case. 

(a) Doe d. Lord Maimen r 
Misem, 2 M. & R. 56. 
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The Steward of a corporation may give a notice to quit, 
without a power under the corporation seal for so doing ; and 
if the corporation afterwards bring an ejectment upon such 
notice, it will not be necessary to give any other evidence of 
his authority, than that he is steward ; for the corporation, by 
bringing the ejectment, shew that they authorized and adopt 
the act of their officer (a). 

A receiver appointed by the Court of Chancery, with a 
power to let the lands, is an agent sufficientiy authorized to 
give a notice to quit; for if he have an autiiority to let, he 
must be taken to have a power of determining the letting, as 
he must determine for how.long he will let (6). 

Where a lease contained a proviso, that if either of die 
parties should be desirous to determine it in seven or fourteen 
years, it should be lawful for either of them, his executon, or 
adminiitraiors, so to do upon twelve months' notice to the 
other of them, his heirSf execviors^ or administrators^ it was 
conmdered that the words executors^ or administrators^ were 
put for represewtaiioes in general, and that a notice might be 
given by an assignee of either party, orhj the heir, or devisee, 
as well as by the parties themselves, their executors, or admi- 
nistrators; because, otherwise, in case of an assignment or 
devis^ tiie right of determining the term would be taken from 
the persons interested in it, and given to a mere stranger, 
having no interest therein (c). But, where the demise was 
for twenty-one years, if both parties should so long live, but if 
either should die before the end of the term, then the heirs 
and executors, &c., of the party so dying, mi^t determine tiie 
lease by pving twelve months' notice to quit, it was holden, 

(s) Roe d. Dsni of Rocheater o. £ast,67,ai. 

Pierce, 2 Campb. 06. (c) Roe d. Bamtod, o. Hajley, 

{b) WiUdnson v. Colley, Borr. IS Esi^ 464. 
2694; Doe d. Marsack o. Bead, 12 
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that this power extended only to the repreaentatiTe ofiii 
party dying^ and that the lease could not be detMrmined by a 
notice to quit given by the lessor, after the leasee's death, to 
his representadre (a). 

When the relation of landlord and tenant subeistSy difficulties 
can seldom occur as to the party upon whom the notice ahoold 
be served. The service should invariably be upon the tenant 
of the party serving the notice, notwithstanding a pert, or 
even the whole of the premises, may have been ander-4et bj 
him. And in a case where the service was upon a relatioo of 
the under-tenant upon the premises, Lord EUenboroogh, C. J. 
ruled the service to be insufficieot, although the notice vss 
addressed to the original tenant (6). The original tenant is 
also liable to an ejectment, at the expiration of the notice, ibr 
the lands in the possession of his undei^tenants, although be 
may, on his part, have given proper notices to them, and 
delivered up such parts of the premises as were under his own 
control (c). 

Where a tenant fiom year to year had under-let part of the 
premises, and then gave up to his landlord the part remaining 
in his own possession, not having received from him a nobce 
to quit, or surrendering such part in the name of the whole, it 
was held that a notice to quit, from the original landloid to 
the sub-lessee, for the part so under-let, was irregular; and 
that the notice should be given to the sub-lessee, by his imme- 
diate landlord, or by the original landlord to the sub-lessee. 

When the premises are in the possesdon of two or mor^ » 
joiut tenants, or tenants in common, a written notice to qmt* 

(a) Legg d. Scott v. Benion, (c) Roe t^. Wiggs, 2 N. R^ 330; 

Willes, 44. Pleasant d. Hayton o. Beoaoo, i^ 

(6) Doe d. Mitchell v. Levi, M. East, 234. 
T. 1811, MS. 
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addressed to all, and served upon one only, will be a good 
notice (a) ; so also a parol notice, given to one co-tenant only, 
will bind his fellow (6). 

When a corporation aggregate is the tenant, the notice 
should be addressed to the corporation, and served upon its 
officers, and a nodce addressed to the officers will not be 
sufficient (c). 



In a case where A. appeared and entered into a consent rule 
for part of the premises as tenant, and£. appeared and entered 
into a separate consent rule for the whole premises, that is to 
say, as landlord for the part in the possession of ^. and as 
tenant for the residue, and it appeared that B. had been let 
into possession by C (who had come into possession under a 
contract of sale which had not been carried into execution) 
and had underlet part of the prenuses to A., and the lessor 
fiuled to prove service of a notice to quit on C. or Jl. but proved 
a service on B., the Court held that the verdict was rightly 
entered for the plaintiff for all the premises ; and it is doubtful, 
fix>m the words of the judgment, whether the Coiurt did not 
conrider the plaintiff entided to take out execution for the 
premises in the possession of ^., as well as those in the posses- 
ion of D. {d) 



(a) Doe d. Lord Bradford, o. 
Watkiiii.7Ea8t,551. 

(b) Doe d. Lord Macartney v. 
Crick, 5 Esp. 196. 

(fi) Doe d. Lord Carliele o. Wood- 
man, 8 East, 228. 

(d) Roe d. Blair o. Street, 2 Ad. 
& Ell. 332. The report of this 
caae is very unsatisfactory; and 
may lead to conclusions respecting 
notices to quit not warranted by 
the general rules by which they are 
gOFemed. I conceive that the re- 



lation of landlord and tenant had 
never been constituted between the 
lessor and C. {vide ante, p. 83) ; and 
consequently that no notice to quit 
was necessary to be given either to 
C, or to B., whom C. had no right 
to admit, or to il. to whom B. (be- 
ing so admitted without right) 
had underlet ; and that a simple 
determination of the tenancy at 
will by demand of possession was 
all that was required, and that the 
Ckrort held the will to be snffi- 
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When a tenant from year to year died, and a notice 
served upon the widow, who xenuuned in poasession, and no 
proof was given that there was any personal representative of 
the testator, the notice was held sufficient (a). 



With respect to the mode of serving the notice, it is in all 
cases advisable, if possible, to deliver it to the tenant personallj ; 
but if personal service cannot be efiected, the service will be 
sufficient if the notice be left with the wife or servant of the 
tenant at his usual place of residence, whether upon the demiaed 
premises^ or elsewhere, and its nature and contents expl^ned 
at the time (6), or in whatever other manner it may be served* 
if it can be shown that it came to the tenant's hands, before the 
ox months previous to the expiration of his year of holding (c). 
But a mere leaving of the notice at the tenant's house, without 
proof that it was delivered to some member of the household^ 
will not be a sufficient service. {d)» 

Next of the form of the notice(0). 



When the landlord intends to enforce his claim to double 
value if the tenant holds over (/), it is necessary that the notice 
to quit should be in writing ; but for the purposes of an eject- 
ment a parol notice is sufficient, unless the notice is required 
to be in writing by express agreement between the parties (^). 



cientlj determined by demaad of 
poesestion upon the aetmdoccafoin 
B, : and as there was no privitj be- 
tween A, and C. (B. having been let 
mto the whole of the premisei by C, 
and A. having taken part as tenant 
to JBL) the notice to B. determined 
liie will as to the whole premises^ 
and gave the lessor the right to 
recover the whole. 

ifl) Doe d. Mears v. Perrott, 4 C. 
k P. 230. 

(5) Jones d. Griffith «. Marah, 4 
T. R. 464 ; Doe d. Lord Bradford, 



«. Watkins, 7 Beat, 653 ; Doe d. 
Neville v. Dunbar, 1 M. & M. 10; 
Smith V. Clarke, 9 Dow. P. C. 
202. 

(c) Alford o. Vickery, 1 Car. & 
M. 280. 

{d) Doe d. Bnrosa o. Lucas, 5 
Esp. 153. 

(e) Appendix, Noe. i, 2, 3. 

(/) 4 Geo. n. c. 28, • 1. 

{g) Legg d. Scott v. Benion, 
WiUea, 43 : Timmina v. Bondiioa, 
1 Blk. 533; Doe d. Lord Meant. 
ney o. Crick, 5 Eap. 196 ; Roe d. 
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It 18 however nevertheleflB the general practice to give writteD 
notices; and it is a precaution which should always^ when 
possible, be observed, as it prevents mistakes, and renden the 
evidence certain and correct. It is customary also to address 
the notice to the tenant in possession ; and it is perhaps most 
prudent to adhere to this form, though if proof can be given 
that the notice was served personally upon him, it is thereby 
rendered unnecessary (a). And where a notice was addressed 
to the tenant by a wrong Christian name, and the tenant did 
not return the notice, or object to it, and there was no tenant 
of the name mentioned in the notice, it was ruled at Nisi Prius 
to be sufficient (&). 

A subscribing witness to a notice to quit is uimecessary; and 
it is prudent not to have one, as it may occasion difficulties in 
the proof of the service, and cannot be of die slighest advantage 
to the landlord (c). 

Care should be taken that the words of a notice are dear 
and decisive, without ambiguity, or giving an alternative to the 
tenant; for although the Courts wfll rehictandy listen to 
objections of this nature, yet if the notice be really ambiguous, 
or optional, it wiQ be sufficient to render it ineffectual, as far at 
least as the action of ejectment is concerned (d). 

The notice, however, will not be invalid, unless it contain a 
real and bond fide option, and not merely an apparent one ; for 
if it appear clearly, from tiie words of the notice, that the 
landlord had no other end in view tiian that of turning out die 
tenant, it will be deemed a notice sufficient to found an eject- 
Dean of Bochaster s. Fierce, 3 (e) Doe d. Sykei «. Dmatord, 2 
Cunp. 96. M. h S. 62. 

(aj Doe d. Matthewson o. (d) Roberts e. Hajward, 3 C. & 
Wrightman, 4 Sep. 6. P. 432. 

(ft) Doe V. Spiller, 6 Eep. 70. 
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ment upon, notwithstanding an apparent alternative. Thus the 
words, '^I desire you to quit the possession at Lady-day next of 
the premises, &c. in your possession, or / shaU insist upon 
double r^n^f^have been held to contain no alternative ; bcscai^ 
the landlord did not mean to offer a new bargain thereby, bat 
only added the latter words as an emphatical way of enforcing 
the notice, and showing the tenant the legal consequeoces of his 
holding over. It was contended for the tenant, that this oonld 
not be the construction of the notice, because the statute of 
4 Geo. n. a 28, does not give double the rent^ but doable the 
value, on holding over ; but Lord Mansfield, C. J*, was of 
opinion, that the notice, notwithstanding this variance, clearly 
referred to the statute. It seems, however, that if the words 
had been '* or else thai you agree to pay double rent," the notice 
would have been an alternative one (a). So also, a notice to 
quit at the end of the current year '' on fiulure whereof I shall 
require you to pay me double former rent, or value for so long 
as you do detain possession," has been held to be an unqualified 
notice, and not giving an option to the tenant (by 

. Where the notice was to quit *^ on the 25th day of March, 
or 6th day of April next ensuing," (c) and was delivered before 
new Michaelmas-day, it was held to be a good notice ; as being 
intended to meet an holding commencing either at new, or old 
Lady-day, and not to give an alternative (cQ. 

Upon the same principle, the Court will not invalidate s 
notice, on account of an ambiguity in the wording of it, pro- 
vided the intention of the notice be sufficiendy certain. Thus 

(a) Doe d. Matthews v. Jackson, of Aprils which, from the reasoning 

Doug. 175. in the case, cannot be correct. 

(lb) Doe d. Lyster v, Goldwin, 2 See also Doe d. Spicer v. Lea, 11 

a B. R. 142. East, 312. 

(c) In the printed report, this (d) Doe d. Matthewson v 

date is stated to be the eighth day Wrightman, 4 Esp. 5. 
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an hnpofisible year has been rejected. The notice was given at 
Michaelmas, 1795, to quit at Lady-day which wiU be in 1795, 
and was accompanied, at the time of the delivery to the tenant 
with a declaration, that as he would not agree to the terms 
proposed for a new lease he must quit next Lady-day, and 
under these circumstances the notice was considered to be 
sufficiently certain (a) ; the Court also seemed to be of opinion, 
that the notice would have been good without the accompanying 
declaration, the words ** which wiU 6e," manifestly referring to 
the then next Lady-day. In like manner where there was a 
paisdescription of the premises in the notice, which could lead 
to no mistake, the house being described therein as the Waters 
mawi Arms, instead of the Bricklayeti Arms, no sign called 
the Watermans' Arms being in the parish, the notice was 
deemed a valid one (ft). 

So Hkewise where a fimn was leased for twenty-one years at 
a certain rent, consisting, as described in the lease, of the Town 
Barton, at one portion of the rent, and the Shippin Barton at 
the residue, with a power reserved to determine the lease at the 
end of fourteen years on giving a certain notice ; it was held 
that a notice to quit " Toum Barton ^c. agreeably to the terms 
of the covenant between us, &c." was sufficient, because the 
landlord must have intended to g^ve such a notice as the lease 
reserved to him the liberty of giving, uid not a void notice to 
quit a part only, and so the notice must have been understood 
by the tenant (c). 

So also, notice to %,yeariy tenant to quit the fimn, &c 
^situate at D. in the county of York, which you now hold 
under me,** the premises not being situated at 2). but at i7. an' 
adjoining parish, was held not to be a material variance, the 



(a) Doe (L Duke of Bedford o. 185. 
Kigbtly, 7 T. R. 63. (c) Doe d. Rodd v. Archer, U 

(6) Doe d. Cox V. , 4 Eep. East, 245. 

H 
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tenant not having Aovm that he held more than one Cum, or 
that he was misled by the notice (a). 

When a notice is given to quit at MichaelmaB, or Ijady-dtj, 
generally, it will not be deemed an ambigiious notice, b&t 
considered primdfaciey as expiring at new Michaelmas, or nm 
LadyHlay, open however to explanation, that old Michaelmas, 
or old Lady-day, was intended. And if it appear, that tk 
customary holdings where the lands lie, axe fix>Di old Micfaad- 
mas, or Lady*day, or even that in point of fact the tenant 
entered at old Michaelmas, or Lady-day, although no such 
custom exist, such a notice will be binding upon him (b). 



The notice must include all the premises held under the 
same demise, for a landlord cannot determine the tenancy as 
to part of the things demised, and continue it as to the 
residue (c). But where the demise was of land and tithes, and 
the notice was to quit possession of '* all that messuage, tene- 
ment, or dwelling-house, farm-lands, and premises^ with the 
appurtenances which you rent of me," it was ruled at NisiJ^rm 
that this notice was sufiicient to include the tithes ; for the 
tithes being held along with the farm, the notice must have been 
understood by both parties to apply to both (J). 

Fourthly, Of the time when the notice should expire. 

Before, however, we enter upon this subject, it may be 
useful to observe, that demises, which create tenancies from 
year to year only are sometimes worded so as to convey to the 
tenant an indefeasible interest for a certain period beyond the 
first year though afterwards liable to be determined by a 
notice to quit 

(a) Doe d. Armstrong v. Wil- 588; Doe d. Willis r. Pcrrin, 9 C. 
kinson, 12 Ad. & Ell. 743. & P. 467. 

[b) Furley d. Mayor of Canter- (c) Doe d. Rodd v. Archer, H 
bury V. Wood, 1 £sp. 197 ; Doe d. East, 245. 

Hinde o. Vioce, 2 Campb. 256; (cO Doe d, Morgan v. Church, 
Doe d. Hall o. Benson, 4 B. & A. 3 Campb. 71. 
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Thusy a demise, ''not for one year only, but fix>m year 
to year," has been held to constitute a tenancy for two years 
at least, and not determinable by a notice to quit at the 
expiration of the first year (a). So also a demise ''for one 
year and so on from year to year (i) ;" but a different interpre- 
tation was given by Lord EUenborough at Nisi Prius to a 
demise " for twelve months' certain, and six months' notice 
afterwards ;" and it was ruled by him that such a demise might 
be determined by a notice expiring at the end of the first 
year, on the ground that the word certain applied to the first 
twelvemonths, which shewed that every thii^ aflertvards 
was uncertain^ and depended upon the notice (c); and this 
reasoning has been subsequently confirmed by the Court of 
Queen's Bench {d^. 

Where the demise was to hold for three, six, or nine 
years generally, without any stipulation as to the manner 
in which, or the party by whom, the tenancy might be 
determined at the end of the third, or sixth year, the tenancy 
was held to be determinable, at the two earlier periods, at the 
will of the tenant only, and by a regular notice to quit ; and 
that, as agsdnst the landlord, the demise operated as an 
indefeasible one forhiine years {e). 

If the produce of the demised lands require two years 
to come to perfection, as if it be licorice, madder, &c. a 
general holding will, it seems, enure as a tenancy fi:t>m two 
years to two years, and cannot be determined by a notice 
to quit at the* end of the first or third year(/). And it was 



(a) Denn d. Jacklin o. Cartrigfat, Camp. 673. 
4 Bast, 31. (d) Doe d. Chadbom 0. Green, 9 

(6) Birch v. Wright, 1 T. R. Ad. & BL 658. 
378y 80, and the cases there cited ; (e) Denn v. Spurrier, 3 B. & P. 

Johnson «. Hnddlestone, 4 B. & C. 399* *" 

922. (/) Roe o. Lees, Black. Il7l. 

(c) Tliompson 9. Maberley, 2 

h2 
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observed by De Grey, C. J. in his judgment, that it migb 
deserve to be conudered whether, if required by the nature ^t 
the soil, or the course of husbandry, a general holding will not 
always enure as a tenancy for such period, as may be necessary 
to carry the land through its regular course of cultivatiaD, 
instead of as a tenancy from year to year; but thb doctfine 
seems very doubtful. 



It has before been stated generally, that, by the common 
law, the notice necessary to be given to a tenant, is a notice 
for hatf-Hi-year, expiring at the end of the current year of his 
tenancy ; and that a notice, expiring at any other period, will 
not be sufficient(a)* This notice is frequently spoken of in 
the books, sa a six morUhi notice ; and the distinction aeems 
to be, that when the tenancy expires at any of the usual fea^s, 
as Michaelmas, Christmas, Lady-day, or Midsummer the 
notice must be given prior to the corresponding feast happening 
in the middle of the year of the tenancy (i); whilst if it 
expire at any other period of the year, the nodce must be 
given six calendar months previous to such expiration* 

The notice, when a tenancy commences at any of the usual 
feasts, may be given to quit at the end 6f half-a-year, or of six 
months from the date of the corresponding feast in the middle 
of the year, without stating the day when the tenant is to 
quit, although the intermediate time be not exactly half-«-year 
or six months, from feast to feast being the usual half-yearly 
computation. And indeed, in a case where the notice was to 



(a) Ante, 75. , 

(6) In a report of a MS. case in 
Esp. N. P. 460, it is said, that a 
notice given on the 30th of Sep^ 
tember, being the day after Mi- 
chaelmas-day, to qait at Lady-day 
following, was ruled hy Heath, J. 
to be a sufficient notice. Some 
particular circumstances, not no- 



ticed by the reporter, must, it is 
conceived, have occasioned Mr. 
J. Heath's decision, since the prin- 
ciple laid down in the report ia in 
opposition to every authoritj upon 
the subject. Probably the tenant 
entered at old Lady-day. Vide 
Right V. Darby, 1 T. R. 139* el 
ante,^8. 
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quit <^ on or about the expiration of six calendar months from 
the 29th of September, (the tenancy commencing March 25,) 
the Court ruled the word ealendar to be surplusage, and held 
the notice good (a). 

It was once contended, that the principle, that a notice 
to quit must expire at the end of the year of the tenancy, did 
not extend to houses as well as lands; and that in cases where 
houses alone were concerned, six months' notice, at any 
period of the year, would be sufficient ; but the Court con* 
adered that the same inconvenience might arise in the one 
case as in the other, since the value of houses varies consider- 
ably at different periods of the year; and therefore held that 
the tenant of a house taken by the year was entitled to 
the same privilq;e8, with respect to the notice to quit, as 
tKe occupier of land (i). 

The usages with respect to notices to quit do not extend to 
cases of lodgings ; and recent cases have decided, that where 
lodgings are taken for a certain period, the tenancy terminates 
at the expiration of that period without notice on either side ; 
and that a new contract for a amilar period is implied by law« 
whenever the tenant continues in possession and enters upon a 
fresh term, as for a week, if taken by the week, a month, if 
taken by the month, and the like. 

Where A» took apartments in a dwelling-house, at a rent 
payable half-yearly, and entered and pdd half-a-year's rent, 
and before the expiration of the next half-year quitted 
possession, and at the end of that half-year paid a second half- 
year's rent, it was ruled, that a taking from year to year could 
not be infenred from these facts, but a taking for one year only. 



(a) Howard v. Wemdey. 6 Esp. (b) Right v. Darby, 1 T. R. 159 ; 
53. The marginal note in the re- Doe d. Brown v, WilkinMMi, Co. 
port of this case i« incorrect. Litt. 270, {b), n. 1. 
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and held that no notice was necessary ; Abbott, C. J. observing^ 
" according to the ordinary practice, lodgings are not usually 
let even for so long a period as a year, and we are now called 
upon to infer the existence of a contract continuing for two 
years at least, contrary to the general usage; the inference 
arising from these &cts is, that the defendant considered 
himself a tenant for one year, and no longer, and there being 
no evidence of any express contract creating a tenancy for a 
longer period than a year, I think that such a contract, which 
is certainly contrary to the general usage* which |»«vai]s in 
letting lodgings, ought not to be enforced (a). 

And in a more recent case the rule is thus laid down by 
Mr. Baron Parke, ^^ I am not aware that it has ever been 
decided, that in the case of an ordinary monthly or weekly 
tenancy, a month's or a week's notice to quit must be given. 
The cases cited are not authorities in support of the propo- 
sition (b). A tenant who enters upon a fresh week may be 
bound to continue until the expiration of that week, or to pay 
the week's rent, but this is a very different thing from giving a 
week's notice to quit The proposition contended for is this, 
that if a tenant commences a new week without giving notice, 
he is to be considered as contracting to hold, not only for that 
week, but also for the following week. I am of opinion, in the 
absence of any evidence to prove a usage to that efiect, that, 
in point of law, a week's notice to quit is not implied as a part 
of the contract in the case of an ordinary weekly taking.*" (c) 
Another point of importance was also ruled by Mr. Baron Parke, 
in this case, namely, that a weekly tenancy terminates on the 



(a) Wilson v. Abbott, 9 B. & Q- riods of letting had been given, and 
89. the Courts onlf decided that no- 

(b) Doe d. Parry v. Hazell, 1 Esp. tices for longer periods were un- 
94; Roe d. Peacock o. Ruffin, 6 necessary. 

Esp. 4 ; Doe d. Campbell v. Seott, (c) Huffell v. Armstrong, 7 C. & 

6 Bing. 362. In these cases no- P. 56. 
tices commensurate with the pe- 
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day of the week ccnrresponding with the day of its commence- 
ment, that is to say, that a parly entering on a Monday may 
quit on a Monday, — ** I cannot say a week has been exceeded 
by holding for six days and two fiactions of a day." 

When the costom of the oountiy where the premises are 
situated requires or allows a notice for a longer or shorter 
period than half-a-year, (as, for instance, the custom of London, 
by which a tenant, under the yearly rent of 40^., is entitled to 
a quarter's notice only) (a), the custom will be admitted by the 
Courts (i) ; but such custom must be strictly proved, and the 
witnesses must not speak to opinion^ hut facts (c). 

The parties may also by special agreement, vary the time of 
the duration of the notice; but the notice must, notwith- 
standing, where the letting is from year to year, expire with 
the year of the tenancy, unless the agreement also provides 
some other period for its expiration (c2). Where, however, the 
terms of the agreement are not intended to create a tenancy 
from year to year, determinable at a quarter's notice, but to 
empower the parties to put an end to the tenancy at other 
periods of the year, as well as at its termination, the Courts 
will give effect to it Thus a demise for one year only, and 
then to continue tenant afterwards, and quit at a quarter's 
notice (d) ; and a demise, where it was agreed *' that the tenant 
was always to be subject to quit at three months' notice," (e) 
have been held to be demises determinable at the end, although 
not in the middle of any quarter. But a quarterly reservation 
of rent is not a circumstance from which an agreement to 
dispense with a half-yearly notice is to be infeired ; although, 
where the landlord accepted in such case a three months' 

(a) Tyley v. Seed, Skin. 649. (d) Doe d. Pitcher v. DooovaD, 

(6) Roe d. Brown v. Wilkinson, I Taunt. 155. 

Co. Ldtt. 270, 6, n. 1. (e) Kemp o. Derrett, 3 Campb. 

(c) Boe d. Henderson v. Char- 611. 
nock, Feake, N. P. C. 4. 
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notice from his tenant, without ezpreasii^ either his 
to, or digsent from soch notice, it was ruled at Nisi Pritu to 
be presumptive evidence of an agreement that three moDths' 
notice should be suflBcient (a). 

The notice may be given to quit upon a particular da^;, <v 
in general terms at the end and expiration of the current jear 
of the tenancy, which shall expire next after the end of one 
half-year from the service of the notice (6). The latter fivm 
should always be used when the landlord is ignorant of the 
period when the tenancy commenced, and is unable to serve 
the tenant personally ; and it is also the preferable form when 
the commencement of the tenancy is known, as it provides 
against any misapprehension of the exact day when the tenant 
entered. If a particular day be mentioned in the notice^ it 
must be the day of the commencement, and not of the con- 
clusion of the tenancy ; for the tenant cannot be compelled to 
quit whilst his right of possession continues, and this right is 
not determined until the year is fiilly completed. It must 
also be the exact day of such commencement The next, or 
any subsequent day, will not be sufficient (c). 

The time when a tenancy from year to year commences 
and expires, takes its date, in the absence of all other circum- 
stances, from the time when the tenant actually enters upon 
the demised premises {d) ; but this general rule may be varied, 
both as to the commencement and expiration of the tenancy, 
either by express agreement or legal inference. 

When a person is let into possession as a yearly tenant, and 
afterwards takes a lease of the premises, and continues to hokl 
the land after the lease has expired, the time of the expiration 

(a) Shirley o. Newman, 1 Esp. (e) Deed. Spicero. Lea,1l£ut, 

266. 312. 

(6) Appendix, No. 1, 2, 3; Doe (d) Kemp o. Derrett, aCaopb. 

d. Pbttlips V, Butler, 2 Esp. 589. 511. 
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of the tenancy* created by such holding over, will be related 
by the terms of the lease, and not by the time of the original 
entry. Thus, if a man enters at Lady-day, continues tenant 
for one or more yeais, then accepts a lease for a certain term 
expiring at Michaelmas^ and afterwards holds over and pays 
rent, the notice most be given to quit at Midiaelmas, and not 
at Lady-day (a). And the rule extends to the assignees of 
the original lessee, and their assigns* Whatever may be the 
period of the year when they enter upon the demised 
premises, the time of the expiration of their tenancies will be 
the same as if the original lessee had continued in possession ; 
and it seems immaterial whether they come into possession 
before or after the expiration of the lease (6). 

In like manner, when a remainderman receives rent from a 
person in possession under a lease, granted by the tenant for 
life, but void against the remainderman, and thereby creates a 
tenancy from year to year, the time at which a notice to quit, 
given by such remainderman, must expire, will be regulated 
by the terms of the lease, and not by the time of the death of 
the tenant for life (e). As, if the lease be for a certain number 
of years, to commence on the fith of April, and the tenant for 
life die on the 30th of September, the proper period for the 
expiration of the notice will be the 5th of ApriL 

Where also there was a verbal lease to hold for seven years 
by which the tenant was to enter at Lady«^y, and quit at 
Candlemas, it was held that the lease, although void as to its 
duration, nevertheless regulated the terms of the tenancy in 
other respects, and that a notice to quit must expire at Candle* 
mas, and not at Lady-day (<Q. 

(a) Doe d.Spioer«.L6a»n East, 1 T. R. 159; Boe d. Jordan v. 

313. Ward, 1 H. Blk. 97, aaU, 79. 

(6) Doe d. Caatleton o. Sanrael, {d) Doe d. Rigga v. BeD, 5 T. R. 

5 Esp. 173. 471 ; Doe d. Peacock o. Baffim, 6 

(0 Doe d. Collins v. Weller, 7 T. Esp. 4. 
R. 478 i Right d. Flower v. Daiby, 
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But where a party entered upon premises under a void 
agreement for five years and a balf^ and during that period a 
negociation was entered into for a term of twen^-one years 
^^from the expiration of the present term/* at an mcreased 
rent, but no lease was executed, but the party continued in 
possession after the expiration of the five years and a hal^ and 
paid the increased rent, it was held that the notice to quit should 
expire at the time of the orij^nal entry and not at the time 
when the tenancy which would have been created by the lease 
had it been executed, would have expired. The principle of 
this decision seems to be, that there was not at any time an 
actual demise of the land, but only negociadons and unexecuted 
agreements; and, therefore, the case fell within the ordinary 
rule of construction in cases of tenancies fix)m year to year ; 
whidi rule is, that the time for giving notice to quit, is fixed 
and determined by the period of the original entry; thoug|h 
Tindal, C. J., in his judgment, seems in some measure to lely 
upon tbe &ct, that the increased rent was paid firom the expira- 
tion of one of the annual periods firom the time of the entry, 
and not fiK>m the expiration of the five years and a half (a). 

It may be collected firom these cases, that if there be a lease 
for years, commencing on one day, and terminating on another^ 
as for example, commencing on LadyKlay, and terminadng at 
Michaelmas, a tenancy created by the landlord's receipt of rent 
after the expiration of the lease, will be held to commence 
at Michaehnws and to require half-a-year's notice fit>m Lady- 
day* 

No new tenancy is created by a mere agreement between 
landlord and tenant for an increase of rent in the middle of 
the year of a tenancy: but a notice to quit ^ven after the 

(a) Berrey o. lindley, 3 M. & G. 614. 
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receipt of the increased rent, oemst empire at the time when the 
tenant originally entered (a). 

When a tenant took possession in the middle of a quarter, 
paid rent from the time of hb coming in up to the next quarter 
day, (Christmas,) and then paid his rent half*yearly at Mid-i 
summer and Christmas, it was ruled at Niii Prim that the 
tenancy commenced from Christmas, and not from the pre- 
ceding half-quarter (i). But where the tenant entered in the 
middle of a quarter upon an agreement ** to pay rent quarterly 
and for the half-quarter," it was left to the jury whether the 
party was tenant from the quarter-day, prior to the time when 
he entered, or from the succeeding quarter-day; and under 
the direction of Lord Ellenborough, C. J., the jury found that 
the tenancy commenced with the preceding quarter (c). 

When the demise is by parol, and in general terms to hold 
from feast to feast, as from Michaelmas to Michaelmas, it will be 
a holding from such feast according to the new ttyle; unless by 
the custom of the country where the lands lie (which custom may 
be proved by parol testimony) such tenancies commence ac- 
cording to the old 9iyle (d). If, howeyer, the demise be by deed 
to hold from any particular feast, as ''/r<wi the feo»% of SU 
MichaeVs^^ %c. the holding must be taken to be according to 
the new style notwithstanding the custom; and this rule pre- 
Taik although the tenancy be created by a holding over after the 
expiration of the lease, and the original entry was according to 
the old style (0). 

Upon the same principle a notice to quit at Michaelmas 

(a) Doe d. Bedford v. Kendrick, (d) Farley d. Mayor of Canter- 
Warwick Sum. Asa. ISlC— MS. bwy o. Wood, I Eap. 19S ; Doe d. 

(6) Doe d. Holcomb v. Johoaoiiy Hall 0/ BenaoOy 4 B. & A. 588. 

6 Eap. 10. (tf) Doe d.8picerv.Lea, 11 East, 

(c) Doe d. Wadmore o. Sdwyn, 313. 
H. T. 47 Geo. III.— MS. 
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generally, primd facie means new Michaelnias; but if the 
tenant entered at old Michaelmas, it will be oonatroed to mean 
old Michaelmas (a). 

A tenant sometimes enten upon different parts of the land, 
at different periods of the year, although all are contained in one 
demise; and the notice to quit must then be gtvea with 
reference to the substantial time of entry, that u to say, with 
reference to the time of entry on the substantial part of the 
premises demised : no notice being taken of the time of entry on 
the other parts, which are auxiliaries only ; though the tenant 
will be obliged to quit them at the respectiTe times of entry 
thereon (6). 

This substantial time of entry, it has been contended, most 
be determined by the times when the rent is payable ; but it is 
holden to depend, either upon the general custom of the 
country where the lands lie, or upon the relative value and 
importance of the different parts of the demised premises ; 
and of these &cts it is the province of the jury to determine. 

As few decisions are to be found on these points, it will be 
useful to give a concise statement of them. 

Where the letting was to hold the arable land from the 13th 
of February, the pasture from the 5th of April, and the meadow 
from the 12th of May, at a yearly rent payable at old Michael- 
mas and old Lady-day, the first payment to be made at 
Michaelmas then next, it was held to be a tenancy from old 
Lady-day to old Lady-day; because the custom <^ most 
countries would have required the tenant to have quitted the 
arable and meadow lands on the 13th of February, and 12th of 

(a) Doe d. Hinde v. Vince, 2 (b) Doe d. Striokland «. Spence, 
Campb. 256. 6 East, 120. 
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Maji without any special agreement, and a notiee to quit at 
old Lady-day delivered before old Michaelmas was held suffi- 
cient (a). 

So also upon a demise of the same nature^ namely, that the 
tenant should enter upon the arable land at Candlemas, and 
the house and other premises at Lady-day, to which was added 
a proviso, that the tenant should quit the premises ** according 
to the time of entry as afoteeaid^ it was held that the proviso 
made no alteration in the tenancy, so as to require a notice six 
montlis before Candlemas, because it merely expressed what 
the law*would otherwise have implied; that the substantial time 
of entry was at Lady-day, with a privilege to the tenant on the 
one hand to enter on the arable land before that period for the 
purpose of preparing it, and on the other hand a stipulation by 
him when he quitted the farm to allow the same privilege to the 
incoming tenant ; and, therefore, that a notice to quit, given 
six months previous to Lady-day, although less than six months 
before Candlemas, was sufficient fft). 



Where the premises contained in the demise consisted of 
dwelling-houses, and other buildings, used for the purpose of 
carrying on a manu&cture, a few acres of meadow, and pasture 
land, and bleaching grounds, together with all watercourses, 
&C. and the tenant held under a written agreement for a lease^ 
to commence as to the meadow ground from 25th of December 
then last, as to the pasture from the 25th of March then next* 
and as to the houses, mills, and all the rest of the premises, 
from the 1st of May, the rent payable on the day of Pentecost 
and Martinmas, the Court held, that the substantial time of 
entry was the 1st of May, inasmuch as the substantial subject of 
the demise was the house and buildings for the purpose of the 

(a) Doe d. Dagget v. Snowdon, (6) Doe d. Strickhnd v. Spence, 
2 Blk. 1224. 6 East, 120. 
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mannfiictuie, to which eveiy dang ebe in the denuBe w» 
merely aiudlaiy (a)» 

Where ahouse, and thirteen acres of land, were demiaed &r 
eleven years, to hold the lands fix>m the 2nd of Febraaiy» sod 
the house and^other pielnises from the Ist of May, at the yesrfy 
rent of 24iL payable at Midiaelmas and Lady-day^ the jun 
found the land to be the principal subgect of the demise : and 
the phundiF was nonsaited on account of the notice to qmt doI 
having been given six months previous to the 2nd of Febnmij. 
The Court was afterwards moved to set aside the nonsuit, on 
the ground that the house was the principal part of the demise 
(being situated near a borough) : or, at all events, that the 
relative value and importance of the house and lands were ao 
nearly balanced, it was immaterial to which the notice referred; 
but the Court refiised the rule, saying, it was for the jozy to 
decide whidi was the principal, and which the accessary part of 
the demise {by 

And where the tenant entered upon the land on the seeoaJ 
of February, and the house andoutbuildingson the 2nd of May ; 
a notice to quit served on the sixieenik of February, requiring 
the tenant to c^t the finrm at the end of his present year's 
holding, was held a sufficient notice to determine the tenancj 
in the ensuing Spring, it not being shown by the tenant thtf 
the land was the principal subject of the holding (o). 

If a notice to quit be given by the tenant in writing and 
signed by him, but not expking with the year of his tenancy, 
hb landlord may treat such irregular notice as a surrender of the 
tenancy (d), and by a parity of reasoning if a rimilar irregolar 

(a) Doe d. Lord Bradford v. Wat- (e) Doe d. Kindersley o. Hugbtfi 
kins, 7 East, 551. 7 M. & W. 139. 

(b) Doe d. Heapy o. Harwood, (d) Aldeaboiigh o. Feafer, 6 C. 
11 East, 498. &P. 242. 
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notice be giyen by the hmdlordf it must aathorize the teotnt to 
g^ve up the fium. 

Lastly, of the ads by which a regular notice to quit may be 
waived. 

The acceptance of rent, aocniing subsequently to the ezpi« 
' ration of the notice, is the most usoal means by which a wuver 

of it is occasioned ; but the acceptance of such rent is not of 
- itself a waiver of the notice, but matter of evidence only to be 

^ left to the jury, to determine with what views, and under what 

I circumstances, the rent is paid and received* 

■ 

t If the money be taken nomine poena, as a compensation for 

\ the trespass, or with an express declaration that the notice is 

not thereby intended to be waived, or if there be any fraud or 
contrivance on the part of th^ tenant in paying it, or if the 
payment be accompanied by other circumstances which may 
induce an opinion that the landlord did not intend to continue 
the tenancy, no wuver will be produced by the acceptance* 
The rent must be paid and received a$ rent, that is to say, it 
must be so paid and received as to satisfy the jury of an 
intention to continue the tenancy, or the notice will remain in 
force. Thus, where the landlord brought an ejectment imme* 
diately upon the expiration of the notice, and after the 
appearance of the tenant in the action, received fiom him a 
quarterns ren^ accruing subsequently to the day when the 
notice expired, but nevertheless continued his action, the 
Court were of opinion, (upon a motion for a new trial, after a 
verdict finr the defendant,) that from the continuance of the 
suit by the landlord, after the acceptance of the rent, a fiur 
inference might be drawn, that he did not mean to waive his 
notice ; and as that point had not been left for the consideration 
of the jury, (who had been directed at the trial to find for the 
defendant, upon the simple fiu^t of the quarter's rent having 
been paid and received,) the motion for the new trial was 
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granted (a). So, aboi where the rent was usuaUy paid at a 
banker's, and the banker, in the common roatme of bosineaB, 
received a quarter's rent from the tenant after the expiratioD 
of the notice, no wuver of the notice was thereby csieated (b). 
But where the nodce expired at Michaelmas, 1792, and 
the landlord accepted rent due at Lady-day, 1793, and did 
not bring his ejectment until after such acceptance, nor tn 
the cause until«^1795, the jury held that the notice to 
waived (c). 

The notice may also be waived by other acts of the landlonl; 
but they are all open to explanation, and the particolar act 
will, or will not, be a waiver of the notice, ac<x>rduig to tbe 
circumstances which attend it. Thus, a second notice to quit, 
given after the expiration of the first notice, but also after the 
commencement of an ejectment, in which the landlord am- 
tinned to proceed, notwithstanding his second notice, iras 
holden to be no waiver of the notice originally given ; becaxue 
it was impossible for the tenant to suppose, that the landlord 
meant to waive a notice upon the foundation of which he was 
proceeding to turn him out of his £urm (J). Where also, after 
the expiration of a regular notice to quit, the landlord gave a 
second notice in these words : — " I do hereby desire yon to 
quit the premises which you now hold of me, within fourteen 
days from this date, or I shall insist upon double vtiue^'it 
was ruled by Lord EUenborough, C. J., at Nisi Prim, that 
the second notice could not be intended, or understood to be 
intended, as a waiver of the first, or even as an acknowledgment 
of a subsisting tenancy at iviU, having for its object merely 
the recoveiy of double value ; and the lessor of the plain&ff 
recovered upon a demise anterior to the expiration of the 

(a) Doe d. Cheny o. Batten, went, 6T.R. 219. 
Cowp.243. (d) Doe d. l^iUiams v. Bam- 



(lb) Doe d. Aih v. Calvert, 2 phreys, 2 East, 236 : ef Me, Mei- 
Campb. 387. eenger o. Armstrong, 1 T. R. ^' 

(c) Goodrightd. Charters. Cord- 
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second notice (a). So, also^ where a notice was given *' to quit 
the premises which you hold under me^ jour term therein 
having long since expired," the Court considered the paper as 
a mere demand of possession, atid not as a rec(^nition of a 
subsisting tenancy (6). 

But where the defendant was lessee by assignment of 
certain tithes, under an agreement which only operated to 
create a tenancy from year to year, and the impropriator, in 
March, 1810, (some days after the assignment,) gave the 
original lessee a notice to quit at the Michaelmas following, 
and afterwards, in March, 1811, gave the assignee a notice to 
quit at the then next Michaelmas, the Court were clearly of 
opinion, that such second notice was a waiver as to the 
assignee of the former notice given to the original lessee. 
And, in answer to an aigument in support of the efficacy of 
the first notice, that the original tenancy having expired at 
Michaelmas, 1810, could not be set up again by another 
notice to the defendant in 1811, inasmuch as the giving' of a 
person notice to quit does not operate to create a tenancy in 
him, the Court observed, '' It does not necessarily do so, but 
it is generally considered as an acknowledgment of a subsisting 
tenancy ; and if the party obeys the notice, how can he be 
deemed a trespasser on account of a prior notice to another 
person? Nothing appears to shew, that the defendant had 
knowledge of any other notice to quit than the one which was 
served upon him ;" and Bayley^ J. added, '* the second notice 
gives the defendant to understand, that if he quits at Michael- 
mas, 1811, he wiU not be deemed a trespasser" (c). 

It may be collected from this case, that if a tenant, having 
underlet the premises, receive firom his landlord a notice to 
quit, and the landlord afterwards give to the under-tenant a 

(a) Doe d. Digby v. Sted, MS. Taunt. 54. 
and 3 Gampb. 1 15. (c^ Doe d. Brierly v. Pahner, 16 

(5) Doe d. Godsell v. Inglis, 3 East, 53. 
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notice to quiti expiring at a subsequent period (a)» he k 
precluded finom recovering in an ejectment against sodi 1IIldc^ 
tenant, upon a demise anterior to the time of the ej^»ntkB 
of the notice so given by him to the under-tenant. And % 
after the expiration of a regular notice, the landlord shcNiId 
giye to the same tenant a second regukr notice^ in the osaai 
form, to quit at the termination of the next, or any sobsequent 
year of the tenancy, without referring therein to any clum 
for double value, and without having taken any steps, in the 
intermediate time, to enforce the first notice, it may be doubted 
whether such second notice will not also amount to a waiver 
of the first (6). 

In a case where a landlord, after the delivery of a notice to 
qui^ promised the tenant that he should, not be turned oat 
until the place was sold, and after the sale of the premiso^ 
brought an ejectment upon a demise anterior to the time of 
the sale ; it was contended that the permission to occupy ww 
a waiver of the antecedent notice, so £Eur as to prevent the 
tenant firom being considered as a trespasser by relation back 
to the time when the notice expired, and that the demue 
ought to have been laid posterior to the day when the contnel 
for the sale was made. But the Court held, that the permisBioD 
amounted only to a declaration on the part of the landknd, 
that until the sale of the place, he would suspend the exerdse 
of his right under the notice, and indulge the tenant hj 
permitting him to remain on the premises ; and that it was 
not intended to vacate the notice, or be destructive of any d 
the rights which the landlord had acquired under it (c). 

When a r^ular notice to quit had been given, tenninatiog 
at Michaelmas, 1835, and previous to August, 1835, the land- 
lord agreed to permit the tenant to continue tenant tar another 

(a) Ante, 192. (c) ^hiteacre d. Boult 9. Sy- 

(5) Vide Doe d. Seott v. Miller, monds, 10 East, 13. 
2 C. & P. 348. 
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year, *' provided he could not obtain a tenant for the farm, at 
the rent it appeared to him to be worth, by the Ist of Augost," 
and the tenant refused to allow a party who had applied for 
the farm to go over it; it was ruled, that it was an implied 
condition of the agreement, that the tenant should permit 
persons applying for the turn to go over it, and that having 
refused to do so, the agreement was at an end, and the landlord 
might proceed by ejectment to recover the fiirm immediately 
after Michaelmas, 1835, although no new tenant was ob- 



The acceptance by the landbrd of the double value of the 
premises, given by statute 4 Geo. XL c. 28, when the tenant 
wilfully holds over after the expiration of a written notice to 
quit, or the bringing of an action of debt for the same, will not 
be a waiver of the notice ; for the double value is given as a - 
penalty for the trespass, and not as a payment between land- 
lord and tenant But i( after the expiration of a notice to 
quit by the tenant, the landlord accept the double rent to 
which he is entitled by the statute 11 Geo. IL c. 19, it seems 
that he cannot afterwards proceed upon the notice to quit, for 
this latter statute recognises the party by the name of tenant, 
which the first statute does not, and gives a right oF distress 
for the double rent, which is a remedy applicable only to the 
relation of landlord and tenant (by 

When after the expiration of a vrritten notice to quit a 
coal mine given by the tenants, they continued for two 
months working out certain portions of the coal which they 
considered it was usual for the tenants to take on abandoning 
such a work, it was held to be a question for the jury to 
decide, whether or not the tenants in remaining for the two 

(o) Doe d. Marquis of Hertford Bnrr. 1603 ; Soaliby v. Neving» 

V. Hunt, 1 M. & W. 690. 9 East, 310 ; Ryal v. Rich, 10 Ktit, 

(ft) Doe d. Cheney «. Batten, 48. 
Coirp. 245 1 Timmlnsv. Rowlinson, 

i2 
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months intended to waive the notice, and continue the 
tenancy (a). 

In cases where the act of the landlord cannot be qnalifid, 
but must of necessity be taken as a confinxiation of tbe 
tenancy, as if he distrain for rent accruing after the expintioo 
of the notice, or recover it in an action for use and occopatioQ, 
the notice will of course be wmved(6): but it aeems that a 
pending action for such use and occupation will not be snfii- 
cient to invalidate the notice; for the landlord may oolj 
recover to the time of the expiration of the notice, altboqgi 
he claim rent to a later period (e). And ^diere a landlord, 
after a yerdict in ejectment founded on a notice to quit, (&- 
trained for rent due subsequently to the expiration of the 
notice, and the party submitted and paid the rent, it was held 
to be no ground for staying the subsequent proceedii^ b 
the ejectment ; for the distress was wrongful, and might have 
been disputed by the tenant (cQ. 



By the common law, if a landlord distrained after the 
expiration of a term, though for rent accruing during its con* 
tinuance, he was held to have acknowledged a sobseqnent 
tenancy ; because, by the common law, no distress could be 
made after the determination of a demise (e); but since the 
statute 8 Ann. c. 14, ss. 6 & 7, by which a landlord is allowed 
to distrain within six calendar months after the determinatioo 
of a lease for life, for years, or at will, provided his own title, 
or interest, and the possession of the tenant, fiom whom sod 
rent became due, be continuing, a distress for rent accroing 
at the time of the expiration of the notice to quit, if inade 
within the rix months, will be no waiver thereof. Bat this 

(a) Jones o. Shears, 4 Ad. & £L 1 T.R. 378 ; eivUk Roe d. GnHBp- 

S3a. ton v. Minahall, S. N. P. 650. 

{b) Zonch d.Wardo. Willingals, (d) Doe d. Hohnes v. Daihy, 8 

1H.BL311. Taunt. 638. 

(c) Per Boiler, J. Birch «. Wright, (e) Pennant's case, 3 Co. 64. 
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Statute does not apply to cases where the tenancy is terminated 
by the wrongful disclaimer of the tenant. In such cases a 
distress amounts to a waiver of the disclaimer (a). 

Where a tenancy from year to year subsistB between the 
parties, an ejectment cannot be maintained on a parol notice 
to quit at a shorter period than half-a-year, or expiring at a 
wrong period of the tenancy, notwithstanding the assent of 
the tenant to such notice, unless such assent be tn wrUing; 
because the notice being insufficient in itself to determine the 
tenant's interest, his assent can only make it operative as a 
surrender of the term ; and as such surrender is not by opera- 
tion of law, but an actual surrender by agreement between 
the parties, it is void by the Statute of Frauds, which requires 
that such surrender should be by note in writing (6). 

As the relation of landlord and tenant is mutual, the rules 
fixr the regulation of notices to quit when given by tenants are 
of course similar mutaiii muiandu to those by which notices 
from landlords are governed. They must be the same in 
form and substance, expire at the like periods of tiie year, are 
dependent upon, like rules as to the time and mode of service, 
and may be waived by similar acts. 

# 

Secondly, of the termination of a tenancy by the non-pay*- 
ment of rent, or the non-performance of a condition or 
covenant (c). 

The right to terminate a tenancy by a notice to quit is 

(a) Doe d. David «. WiUiams, 9 covenant, this particular enumera- 

C. & P. 332. tion may perhaps be logically in- 

ifi) Doe d. Huddlestone v. John- correct ; but as the proceedings 
ton, 1 M'Leland and Yonge, 141 s differ so materially in case of non- 
Johnson 0. Hnddlestone, 4 B. & C. payment of rent, and of non-per- 
923. formance of other covenants, it has 

(o) As the lK>n-payment* of rent been thought most conducive toper- 
is also the non-performance of a spicuity to name them separatdy. 
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gi?en by the common law, and is necessarily incidental to a 
tenancy from year to year: the termination of a tenancy by 
the non-payment of rent, or the breach of a covenant or con- 
dition, arises only under express agreement, and seldom 
occurs but where the tenant has a written lease for a deter- 
minate period. 

It has already been observed (a), that an actual entry upon 
the lands was formerly necessary before an ejectment ooold 
be maintained, and that the claimant's title must be of such a 
nature as to render his entry lawfuL When, therefore, a lease 
for years was granted to the tenant, and the right of possession- 
thereby transferred to him, the landlord could not legally enter 
upon the land during the continuance of the term; and was 
consequently without remedy to reicover back his possession 
whilst the term lasted, although the tenant should neglect to 
render his rent, or otherwise disregard the conditions of his 
grant When terms for years increased in length and value, 
this became a serious evil to landlords. The tenant might be 
so indigent as to render an action of covenant upon the ori- 
ginal lease altogether useless, and the premises mig^t be left 
without a sufficient distress to countervail an arrear of rent. 
As a means of obviating these difficulties, it became the prac- 
tice for landlords to insert in their leasea^a proviso declaring 
the lease forlfeited, if the rent remained unpaid for a certain 
time after it became due, or if any other particular covenant of 
the lease were broken by the lessee, and empovrering the 
landlord in such cases to re-enter upon, and re-occupy his 
lands. 

When provisoes of this nature were first introduced, the 
ancient practice prevailed, and of course actual entries were 
then made in these as in all other cases; and it seems also to 
have been necessary, for some years after the modem practice 

(a) AfUCf p. 10. 
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HIS invented, and the sealing of leases dispensed with, fiir 
landloids to make actual entries upon the lands, before thej 
ooold take advantage by ejectment of the forfeiture of a lease, 
lliis useless form is now indeed abolished; but as the right to 
make the entry is still necessary, the provisoes are continued 
to the present day in their ancient terms (a). 



thus briefly shown the principles upon which these 
provisoes are founded, we shall now inquire, first as to the 
covenants deemed by our law to be valid; secondly, as to what 
will amount to the breach of any particular covenant, and 
herein of the proceedings at common law, and under the 
atatute 4 Greo. IL c. 28, on a clause of re-entry for non-pay- 
ment of rent; and, thirdly, as to the modes by which condi- 
tions may be dispensed with, or forfeitures waived. 

The landlord, having the jus ditponendi, may annex what- 
ever conditions he pleases to his grant, provided they be 
neither contrary to the laws of the kingdom, nor to the prin- 
ciples of reason, or public policy ; and it is by these general 
maxims we must be guided, when called upon to consider the 
validity of any particular covenant in a lease ; for only one 
decided case upon the subject is to be found in our legal 
aathorities. 

The lease in that case was for twenty-one years, and (he 
proviso, that the landlord might re-enter, if the tenant became 
bankrupt This proviso was holden valid, upon the principle, 
that as it is reasonable for a landlord to restrain his tenant fix>m 
assigning, so it is equally reasonable for him to guard against 
such an event as bankruptcy, for the consequences of 
bankruptcy would be an assignment; and that such a proviso 
IS not contrary to any express law, nor against reason or 

(a) Little v. Heaton, Salk. 258, 1 Vent. 248 ; Wither v. Gibson, 3 
S. C. Ld. Itaym. 750 ; Goodright Keb. 218. 
d. Hare v. Cator, Doug. 477 ; Anon. 
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poblic policy, finr it is a proviso which cannot iogare & 
creditors, who would not rely on the po oocoDi on of the hoA^ 
the occupier without a knowledge also of the interest he hid 
therein ; and to discover this they must look into the leae 
itself where they would find the proviso that the tsamA 
interest would be fisfeited in case of bankruptcy. Bulkr, J. 
in his judgment on the case, made a distinction between leases 
for short terms, and veiy long leases, with respect to proviflos 
of thb nature; because if they were to be inserted in veiy long 
leases, it would be tying up proper^ for a considerable fengtli 
of time, and be open to the objections of creating a perpetui^; 
but he afterwards adds, that the principal ground of his dedaos 
was, because it was a stipulation not against law, nor repufguaot 
to any thing stated in the former part of the lease^ but merelja 
stipulation against the act of the lessee himself wlii<ji it m 
competent for the lessor to make (a). 

Secondly, Of what will amount to the breach of any particdar 
covenant, and herein of the proceedings at common law, and 
under the statute 4 Geo. IL c 28, on a clause of re-entiy &r 
non-payment of rent 

The power generally reserved in leases to landloidfl!, to re- 
enter in case the rent shall remain in arrear for a certain time 
after it is due, is the most common proviso upon which eject- 
ments for forfeitures are founded, and as several provisiooB are 
made, both by the common and statute law, for vegaiatiDf 
ejectments brought upon such provisoes, a separate considerstion 
of the mode of proceeding upon a clause of re-entry for rent 
in arrear, seems the most perspicuous method of treadu^ the 
subject. 

At the time when provisoes for re-entry were first introduced 
it was unfortunately the practice to disfigure our legal maxims 

(a) Roe d. Hunter v. GalUers, 2T, R. 133. 
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with endless subtilties and disdnctions; and the preliminaries 
required by the common law, before a landlord can bring an 
ejectment upon a clause of re-entry for non-payment of rent, 
are so numerous, as to render it next to impossible for any, 
unveraed in the practice of the Courts, to take advantage of a 
proTiso of this nature. ''First, a demand of the rent must be 
made, either in person, or by an agent properly authorized (a). 
Secondly, the demand must be of the precise rent due (ft) ; for 
if he demand a penny more, or less, it will be ill. Thirdly, It 
most be made precisely upon the day when the rent is due, 
and payable, by the lease, to save the forfeiture ; as, where the 
proviso is, " that if the rent shall be behind and unpaid, by the 
space of thirty, or any other number of days after the day of pay- 
ment, it shall be lawful for the lessor to re-enter," a demand must 
be made on the thirtieth, or other last day. Fourthly, It must 
be made a convenient time before sunset (c). fifthly. It must 
be made upon the land, and at the most notorious place of it 
Therefore, if there be a dwelling-house upon the land, the 
demand must be at the fiont or fore door, though it is not 
necessary to enter the house, notwithstanding the door be open; 
but if the tenant meet the lessor either onotoff the land, at any 
time of the last day of payment, and tender the rent, it is suffi* 
cient to save a forfeiture, for the law leans against forfeitures. 
Sixthly, Unless a place is appointed where the rent is payable, in 
which case the demand must be made at such place. Seventhly, 
A demand of the rent must be made in foci, although there 
should be no person on the land ready to pay it'*(<Q. 



(fl) Roe d. West v. Davies, 7 
East, 363. 

(5) That is to sajTy of the precise 
rant dne, 6y the wm-poymai/ where- 
qf ike forfeUwre witt be imewrred; 
aa a quarter'a rent, if the rent be 
payable quarterljyhalf-a-year's rent, 
if payable half-yearly, and so forth ; 
and if there be any previona arrears 
of rent, and the rent demanded 



inclade such arrears, it will not be 
•nfficient to work a forfeiture. Doe 
d. Wheeldon o. Vwal, MS. ; S. C. 
3 C. & P. 613. 

(c) According to the caae of Doe 
d. Wheeldon o. P^ul, 3 C. & P. 
613, the demand ought to be made 
at the last hoar of the day, ai sun- 
set 

(lO 1 Saund. 867, (n. 16). 
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Nor are these the only vexatious difficaldes to ^rhidi a Ind- 
lord, by the common law, was subject. The CSomtSy notwitfa- 
standing his oompUanoe with all the required fimnalitie^ 
would set aside the fioifeitore, upon payment of tlie 6xk 
«nd costs, at any time before execution executed; (a) ad 
the tenant might at any time i^ply to a Court of 'Eqmtj ia 
relief. 

Where the ejectment is brought upon a claaee of xe-entzj, 
and leu ikon six months^ reni is ducf all these diffictildes sti 
exist, (unless dispensed with by the exjwess ^roids of die 
lease) (i), but, by the wise provisions of the L^islatme, the 
landlord is now relieved from the two latter inconveniences io 
all cases where six months' rent is in arrear ; and is also ex- 
empted from an observance of the forms and niceties a£ the 
common law, if there be likewise no sufficient distress upoD 
the premises. 

By the 4 Geo. IL c 28, s. 2, it is enacted, that, in sD 
cases between landlord and tenant, as often as one half-yesrb 
rent shall be in arrear, and the landlord hath right by law to 
re-enter for the non-payment, he may, without any formal 
demand or re-entry, proceed by ejectment to recover' the pre- 
mises, or in case a declaration cannot be served, or no tenant 
be in actual possession, he may affix the same upon the door 
of the messuage, or if no messuage^ then upon some notorioos 
place of the demised premises, and such affixing shall be 
deemed legal service, and stand in the stead of a demand and 



(a) Roe d. West v. Davis, 7 East, 
363, and the cases there cited. 

(b) Doe d. Harris o. Masters, 
2 B. & C. 490. Wood, B. in his 
judgment in the Exchequer Cham- 
ber, in the case of Doe d. Lord 
Jersey o. Smith, 1 B. & B. 178, 
intimated a strong opinion that 
the Stat. 4 Geo. II. c. 28> put an 



end to all proceedings by re-eotiy 
at common law, and repeated tbat 
opinion in his judgment on the 
same case in the House of Lords 
(2 B. & B. 664) ; but his opimoa 
was not supported by any other 
Judge; and many of the Jndgei 
expressed their dissent from it. 
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re-entxy ; and in case of judgment if;ain8t the casual ejector, 
^ or nonsuit for not oonfessingy it shall be made appear to the 

Court by affidavit, or be proved upon the trial, in case the 
^ defendant appears, that half-aryear^s rent was due before the 

t dedaration was served, and thatno sufficient distress was to be 

found on the premises, countervailing the arrears then due, 
and that the lessor in ejectment had power to re-enter; that 
then the lessor shall recover judgment ysnd ezecotion, in the 
^ same manner as if the rent in arrear had been I^ally de- 

c tnanded, and a le-entiy made ; and in case the lessee shall 

I suffer judgment to be recovered on such ejectment, and ex- 

I ecution executed thereon, without paying the rent and costs, 

I and without filing any bill for relief in equity, within six 

calendar months after such execution executed; then such 
( lessee, and all other persons claiming and deriving under the 

, said lease, shall be barred from all relief or remedy in law or 

equity, other than by writ of error, for reversal of the judg- 
ment, and the landlord shall hold the premises dischaiged 
firom the lease: provided that the right of any mortgagee of 
such lease, who shall not be in possession, shall not be barred, 
so as such mortgagee shall, within six calendar months after 
judgment and execution, pay all rent in arrear, and all costs 
and damages sustained by the lessor, and perform all the 
covenants and agreements of the lease. 

By section 3, in case the said lessee shall within the time 
aforesaid, file a bill for relief in equity, he shall not have or 
contmue any injunction, against the proceedings at kw, 
unless he shall, within forty days next after a full answer shall 
be filed by the lessor of the plaintifi^, bring into Court such 
sum of money as the lessor shall, in his answer swear to be 
due and in arrear, over and above all just allowances, and 
costs, there to remain till the hearing of the cause, or to be 
paid out to the lessor on good security, subject to the decree 
of the Court; and in case such bill shall be filed within the 
above named time, and after execution is executed, the lessor 
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of the plaintiff shall be aocoantable only for so much and no '[ 

more as he shall really and band fide make of the demised i 

premises from the time of their entering into posseasion ; and | 

if what shall be so made by the lessor happen to be leaa than l 

the rent reserved, then the lessee, before he shall be restored 
to his possession, shall pay such lessor what the money so 
by them made, fell short of the reserved rent, for the time 
soch lessor held the lands. 

The fourth section provides, that if the tenant shall befixre 
the trial of the ejectment pay or tender to the lessor or hia 
attorney, or pay into the Court all the rent and atreais^ and 
costs, then all further proceedings shall cease; and if sadi 
lessee shall, upon any bill, be relieved in equity, he shall hold 
the demised lands, according to the lease, without any new 
lease being made. 

Some little perplexity attends the wording of these secdona, 
which seem, upon the first reading, to extend only to cases of 
ejectment brought after half-a-year's rent due, where the 
landlord has a right to re-enter, and where no sufficient 
distress is to be found upon the premises ; but the statute has 
been held to be more general in its operation, and its pro- 
vbions, (with the exception of the one which dispenses with 
the formalities required by the common'law upon a clause of 
re-entry for non-payment of rent,) extend to all cases where 
there is six months' rent in airear, and a right of re-entxy in 
the landlord (a). 

The Legislature appear to have four different objects in 
view in the enactments of this statute. First, to abolish die 
idle form of a demand of rent, where no sufficient distress can 
be found upon the premises to answer that demand ; secondly, 
in cases of beneficial leases which may have been mortgaged, 

(a) Roe d. West v. Davis, 7 East, 363. 
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to protect the mortgagees against the fraud or negligence of 
their mortgagors. Thirdly, to render the possession of the 
landlord secure after he has recovered the lands ; and fourthly, 
to take fix>m the Court the discretionary power they formerly 
exercised, of staying the proceedings, at any stage of them, 
upon payment of the rent in arrear, and costs. The first of 
these objects is effected by permitting the landlord to bring 
his ejectment without previously demanding the rent: the 
second, by permitting a mortgagee not in possession to recover 
back the premises at any time within six months after exe- 
cution executed, by paying all the rent in arrear, damages, 
and costs of the lessor, and performing all the covenants of 
the lease (a) : the third, by limiting the time for the lessee or 
his assigns to make an application to a Court of Equity for 
relief, to six calendar months after execution executed : and 
the fourth,' by limiting the application of the lessee to stay 
proceedings, upon payment of the rent in arrear and costs, to 
the time anterior to the trial, and making it compulsory upon 
the Court to grant the application when properly made (ft). 

As this statute dispenses with a demand for rent in thpse 
cases only where there is no suflSdent distress upon the 
premises as well as six months* rent in arrear, it is still 
necessary for the lessor to comply with all the formalities of 
the common law, before he can proceed upon a clause of 
re-entry for non-payment of rent, if a sufficient distress can be 



(a) It is difficult to discover firom 
the report of the case of Doe d. 
Whitfield V. Roe, 3 Taunt. 402, 
what was the tme point submitted 
to the judgment of the Court. It 
it quite clear it is not the one 
stated in the margin, vis. " that the 
mortgagee of a lease has the same 
title to relief, against an ejectment 
lor non-payment of rent, and upon 
the same terms, as the leasee against 
whom the recovery is had,* be- 



cause by the provisions of this sta- 
tute, a lessee can only have relief 
against an ejectment for a for- 
feiture, upon paying the arrears of 
rent and costs of suit into Court 
btfore trM, whereas a mortgagee 
may obtain relief upon paying the 
arrears, costs, and damages, at any 
time wiikm m numike cfUr eseeti- 
fion execiUed. 

(6) Roe d. West «. DaTis, 7 East, 
363. 
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found (a). But an insertion in the proviso of the lease, that 
the right of re-entry shall accrue upon the rent being lawfuUy 
demanded, will not render a demand necessary if there be no 
sufficient distress, for it is only stating in express woids, that 
which is in substance contained, from the principles of the 
common law, in eveiy proviso of this nature (&). 

To dispense with' the demand fiv rent, it is also necessary 
that fiill evidence should be given that no sufficient distress 
was to be found upon the premises, by shewing that strict 
search has been made in every part of them (c) ; unless, 
indeed, the landlord can shew that he was prevented by the 
tenant from entering to distrain, the words '^no sufficient 
distress" having been ruled by Lord Tenterden to mean, ''no 
sufficient distress which can be got at" {d) And where 
upwards of six months' rent is in arrear, the demand will not 
be dispensed with if there be a sufficient distress to counteract 
the arrear of six months, though insufficient to meet the whole 
amount due (e). 

It has been observed that the provisions of this statute, (with 
the exception of the one relating to the demand of rent) extend 
to all cases where there is six months' rent unpaid, and the 

(a) Doe d. Forster o. Wandlass, that when the wordi " hemg law* 

7 T. R. 117 ; Doe d. Chandless v. fully demanded" were inserted in a 

Robson, 2 C. & P. 245 ; Doe d. proviso for re-entry, they were to 

Bias V, Horsley, 1 Ad. & £11. 766 ; be considered as a stipulation be- 

vide Smith v, Spooner» 3 Taunt, tween the parties that the rent 

251. If the reader can comprehend should be, in fact, demanded 

the meaning of the expressions re- (though not with the strictness of 

ported to have been used by the the common law) before ejectment 

Judges in pages 251, 252, of the brought. 

report of this case, he will be more (c) Rees d. PoweU o. King, cited, 

fortunate than the i^ter of this 2 B. & B. 514. 

note. {d) Doe d. Chippendale v. Dyson, 

ib) Doe d. Schofield «. Alexander, l M. & M. 77^ 

2 M. & S. 525. Lord EUenborough, (e) Doe d. Powell v. Roe, 9 1km. 

G. J. differed from the other Judges P. C. 548. 
in this case, he being of opinion. 
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landlord has a right to re-enter. This point has <mly been 
decided upon that part of the fourth section which directs all 
|»xx:eeding8 to be staid upon payment of the rent in airear 
and costs before trial ; bat the principle of the decision seems 
to apply to all the other provisions of the statute, as well as to 
the one then immediately before the Court — ^It was objected 
in that case, that the stattUe only applied to cases of ejectment 
brought after half-a-year's rent due, where no sufficient distress 
was to be found upon the premises, but Lord Ellenborough/ 
C« J. says, " the statute is more general in its operation ; for 
though the fourth clause has the word such (such ejectment,) 
yet the second clause to which it refers is in the disjunctiTe : 
stating firsts that in all cases between landlord and tenant, 
when half-a-year's rent shall be in arrear, and the landlord has 
a right of re-entiy for non-payment thereof he may bring 
ejectment, &&, or in case the same cannot be legally senred, 
&Ct, or in case such ejectment shall not be for the recovery of 
any messuage, &c«, and in case of judgment against the casual 
ejector or nonsuit for not confessing lease, entiy, and ouster, it 
shall appear by affidavit, or be proved upon the trial, in case 
the defendant appears, that half-aryear's rent was due before 
the declaration served, and that no sufficient distress was to 
be found on the premises, and that the lessor had power to 
re-enter; then, and in every such case, the lessor in ejectment 
shall recover judgment and execution" (a). 

By the words of the fourth section the lessee is to pay the 
arrears of rent, &c, into Court before the trial ; and no 
provision is expressly made for his relief in case he should 
8a£Fer judgment to go by de&ult against the casual ejector; 
but the Courts do not consider a judgment so obtained as 
equivalent to a trial, but will grant relief to the lessee at any 
time before execution executed (i). 



(a) Roe d. West v. Davis, 7 East, \fl) Goodtitle v. Holdfast, Stran. 
303. 900; Doe d. Harris v^ Masters, a 
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The provision of this fourth section seems also to extend 
only to cases where the rent and costs are tendered to the 
lessor^ or paid into Court after action brought ; yet where the 
tenant tendered the rent in arrear after the lessor had given 
instructions to his attorney to commence an action, but be- 
fore the declaration had been delivered, the Court set aside 
the proceedings with costs, although it was urged by the 
lessor that such tender was merely matter of defence at the 
trial (a). 

Where the ejectment was brought on a clause of reentry id 
the lease for not repairing, as well as for rent in arrear under 
the statute, it was ai^ed, on a motion to stay proceedings 
upon payment of the rent, that the case was not within the 
ac^ because it was not an ejectment founded singly on the 
non-payment of rent; but the Court, notwithstanding, made 
the rule absolute, with liberty for the lessor to proceed on any 
other title (&)• But where the lessor has recovered possession 
of the premises, a Court of Equity will not grant relief undet 
die second section, if such recovery was by reason of the 
breach of other covenants or conditions, as well as by the non-- 
payment of rent And where the tenant applied to the Court 
of Chancery to relieve against a recovery upon a judgment by 
de&ult against the casual ejector, alleging that the ejectment 
was brought for a forfeiture incurred by non-payment of rent, 
which all^ation was contradicted by the landlord, who stated 
in his answer, that the tenant had also broken many of the 
covenants of the lease, for which the landlord had a right to 
re-enter; the Court directed an issue to try, whether the 
landlord knew of any of the breaches of the covenant at the 
time of bringing the ejectment (c). 



B. & C. 490; Vide Doed. Marquis (&; Pure d. Withers v. Sturdy, 

of Westminster o. Snffield, 6 Dow. B. N. P. 97. 

P. C. 660. (c) Wadman v. Calcraft, 10 Vea. 

(a) Goodright d. Stephenson v, 67. 
Noright, Bkck. 746. 
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Where the lessors of the plaintiff were both devisees and 
executors, and in each capacity rent was due to them, the 
defendant moved to stay proceedings on payment of the 
rent due to the lessors of the plaintiff as devisees, they not 
being entitled to bring ejectment as executors; there appeared 
to be a mutual debt to the defendant by simple contract, and 
the defendant offered to go into the whole account, taking in 
both demands, as devisees and executors, having just allow- 
ances, which the lessors of the plaintiff refused: the rule was 
made absolute to stay proceedings on payment of the rent due 
to the lessors as devisees, and costs (a). 

The proceedings may be staid, either by moving the Court, 
€)r in Vacation time by summons (A). 

In moving for judgment agidnst the casual ejector in an 
ejectment brought under the provisions of this statute, the 
Court will not grant a rule for judgment without an affidavit (c), 
pursuant to the statute, that half-a-year's rent was in arrear 



(41) Duckworth d. Tubley v. Tun- 
atall. Barn. 184. 

(&) 2 Sell. Prac. 127. 

(c) In the case of Doe d. Hitch- 
iDgs o. Lewis, (Burr. 614)« it ap- 
peared that the lessor of the plain- 
tiff had once been tenant to the 
defendant, under a lease for a term 
of years, of which some were yet 
to come, and had been ejected by 
him nearly twenty years before, by 
a judgment in ejectment against 
the casual eject<Mr, pursuant to the 
statute of 4 Geo. II. c. 28, for non- 
payment of rent The title set up 
by the lessor in this last action was 
the irregularity of the proceedings 
in the first ejectment, from the 
want of a proper affidavit whereon 
to ground the judgment; and the 



question for the C!ourt to decide 
was, whether it was necessary for 
the defendant (the original land- 
lord) to give evidence of this affi- 
davit. The C^urt were unani- 
mously of opinion, that from the 
lapse of years no such evidence 
was necessary ; but it seems to have 
been Lord Mansfield's opinion, that 
if the lessor of the plaintiff in the 
second action had proved, that in 
point of fact no affidavit had been 
made, he would have be# entitled 
to recover. But quarts if the pro- 
per method in such case, if the 
judgment be recent, is not to move 
the Ck>urt, upon affidavit of facts, 
to set aside the judgment lor irre- 
gularity. 
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before declaration served, that the lessor of the plaintiflT had a 
right to re-enter, and that no sufficient distress was to be 
found upon the premises countervailing the arrears of rent then 
due: and the affidavit must also state the service of the 
declaration in ejectment on the tenant in possession, or that 
the premises were untenanted, or that the tenant could not he 
l^;all7 served, or as the facts may be, and in such cases that 
a copy of the declaration was affixed on the most notorious 
(stating what) part of the premises (a). 

This affidavit is of course only necessary upon moving fiir 
judgment against the casual ejector, or after a nonsuit at the 
trial for the tenant's not confessing lease, entry and ouster ; 
but if the tenant appear, and the ejectment come to trial, the 
matters contdned in the above affidavit must be proved (6). 

Where by a written agreement A. i^reed to let, and B. 
agreed to take premises for a term of yeais, ** at and under the 
yearly rent of 80/L,'* and the agreement contained several 
specific agreements by B. to do certain things, but there was 
no specific agreement to pay the rent, and a power of re-entry 
was reserved in case of a breach of ^any of the agreements 
therein contained," it was held, that the power extended to the 
non-payment of rent (c). 

Where a lease contained two clauses for re-entzy, the one 
in case the yearly rent of 300JL was in arrear thir^ days after 
it became payable, and the other in case the yearly rent was in 
arrear, which was stated to be payable half-yeariy at Lady- 
day and liiGchaelmas; it was held, that the landlord had a 
right to re-enter on non-payment of each half-yearns rent: the 

(a) App. No. 19; Doe d. Sea- (6) Doe d. Hitdungs «. Lewis* 

brook V. Roe» 4 B. Moore, 350 ; Burr. 614, 30. 

Doe d. Evans r Roe 4 B Moore, (c) Doe d. Rains 9. KneUer, 4 

469. C. & P. 3. 
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former clause contaioing the description of the amount to be 
annually paid^ and the latter the times for payment (a). 

When a forfeiture has accrued upon a clause of re-entry for 
rent m airear, such forfeiture will be waived if the landlord do 
any act after the forfeiture, which amounts to an acknowledg- 
ment of a subsisting tenancy ; as if he receives rent due at a 
subsequent quarter, or distrain for that in respect of which the 
forfeiture accrued, or receive the same and give a receipt for it 
as for so much rent, or in which he calls the party his tenant 
It seems, however, according to the old authorities, that in the 
case of a lease for years, the bare acceptance by the lessor at a 
subsequent day of the rent, in respect of which the forfeiture 
accrued, although before ejectment brought, will not of itself 
unless accompanied with circumstances which show an inten- 
tion to continue the tenancy, bar him of his right to re-enter, 
because the rent is a duty due to him, and as well before as 
after re-entry, he may have an action of debt' for the same on 
the contract between the lessor and lessee; but that in the 
case of a lease for life, the mere acceptance of such rent 
will be sufficient to affirm the lease, as the lessor could not 
receive it as due upon any contract, but must receive it as hb 
rent; for when he accepted the rent he could not have an 
aedon of debt for it, but his remedy was by assize, if he had 
seizin or distress (6). 

Where an ejectment was brought upon a proviso of re-entry 
for non-payment of rent, and the lessor also commenced an' 
action of covenant for rent, accruing subsequendy to the day 
of the demise in the ejectment, and the tenant paid into Court 
the rent demanded in the acdon of covenant, the forfeiture 
was holden to be wuved ; but it seems doubtful whedier the 



(a) Doe d. Rudd v, Golding, 6 S. C. 1 Leon. 262 ; Pennant's case, 
Moore» 231. 3 Co. 64, el vide Doe d. Cheney o. 

(jb) Green's case, Cro. Eliz. 3, Batleny Cowp. 243. 

k2 
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commencement of the action of covenant was of iUelf suflScient 
to waive the forfeiture (a). 

A right of re-entry for non-payment of rent nnder the 
Stat 4 Geo. 11. c. 28, will not be waived by taking an insuffi- 
cient distress for that rent, nor by continuing in possession 
under such distress after the expiration of the last day for the 
payment of the rent (i). But the mere act of taking a dis- 
tress, although an insufficient one, is a waiver of a right of re- 
entry at common law(c). 



(a) Doe d. Crampton o. Minsbnl, 
B. N. P. 96 ; S. N, P. 650. 

(6) Doe d. Taylor v. JohnaoD, 1 
Stark. 411. 

(c) Brewer d. Lord Onslow v. 
EatoD, K. B. Baster Term, 1773, 
MS. This case, as cited in Good- 
right d. Charter o. Cordwent, 6 T. 
R. 220, seems to warrant a conclu- 
sion, that the taking of an insuffi- 
ciei^t distress will not waive a right 
of re-entry at common law. I have 
been favoured by Mr. Jardine with 
a MS. report of the case, taken 
from the note-book of Gibbs, C. J. 
(the marginal note being in his 
handwriting, and the body of the 
note in the handwriting of Mr. 
Justice Dampier), which limits the 
principle to cases under the stat 4 
Geo. II. c. 28. The note is sub- 
joined. 

Brewer d. Lord Onslow o. Eaton. 

An ejectment may be supported on 
4 Geo. II. c. 28, though the land- 
lord, subsequently to the time of 
the demise, distrained for rent 
accruing previously to that, for 
the non-payment of which the 
ejectment.was brought. 

Ejectment under 4 Geo. II. c. 28, 



for non-payment of rent, £300, 
was in arrear for two years' rent 
due at Michaelmas 1782 ; on the 
3rd of December, Lord Onslow dis- 
trained, and could levy but 35iL 
For this distress a replevin was itiU 
subsisting ; the declaration in eject- 
ment was delivered in January, and 
the demise laid in October 3rd, 
1782. The plaintiff had a verdict 
before Mr. J. Ashurst, and liberty 
was reserved for the defendant to 
move for a nonsuit if this Court 
should admit of an objection which 
was now pursued; viz. that the 
landlord having taken a distress 
subsequently to the time of the de- 
mise, had thereby waived his right 
of entry. 

Brskine for Plaintiff; Mcrgan for 
Defendant 

Lord Mansfield, C. J. At com- 
mon law, if a distress had been 
taken after an ejectment brought 
for a forfeiture, the Court would 
lay hold of this or any other grounds 
they could, to say the landlord had 
waived his forfeiture, because forfei- 
tures are reckoned odious in law. It 
is like the receipt of rent after the de- 
mise, about which there was so long 
a puzzle. That is noW finally set- 
tled to be no objection to an ejecU 
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With respect to the construction of provisoes for re-entiy for 
the non-performance of covenants or conditions, no general 



ment ; it is recetving what the land- 
lord migbt have recovered in an 
action for mesne profits. Here the 
party lias a right of re-entry ; then, 
by the statute, he has a right to 
recover in a particular way, if there 
is not a sufficient distress. He has 
distrained since: that is no pre- 
sumption of the waiver of his right 
of entry, because it is consistent 
with it; it seems a necessary step 
to ascertain the sufficiency of the 
distress. 

IViUes, J. At common law the 
landlord had two remedies, re-en- 
try and distress. The resorting to 
the latter would have been a waiver 
of the re-entry; but if the distress 
be not sufficient, the statute restores 
that remedy, when, by the common 
law, the waiver had taken it away. 
— Rule discharged. 

It maybe useful to notice in this 
place a provision of the Legislature 
in one particular case oC rent in 
arrear, sdthough it does not strictly 
belong to a treatise on ejectment 
By the statute 11 Geo. H. c. 19> s. 
16, (extended by 57 Geo. HI. c. 52, 
to cases where a half-year's rent 
shall be in arrear), after reciting, 
that kndlords are often great suf- 
ferers by tenants running away in 
arrear, and not only suffering the 
demised premises to be unculti- 
vated, without any distress thereon, 
whereby the landlords or lessors 
might be satisfied for the rent in 
arrear ; but also refusing to deliver 
up the possession of the demised 
premises, whereby the landlords 
are put to the expense and delay of 
recovering them in ejectment; it 



is enacted^ 'Uhat if any tenant 
holding any lands, tenements, or 
hereditaments, at a rack rent,^or 
where . the rent reserved shall be 
fun three-fourths of the yearly va- 
lue of the demised premises, who 
shall be in arrear for one year's 
rent, shall desert the demised pre- 
mises, and leave the same unculti- 
vated or unoccupied, so as no suf- 
ficient distress can be had to coun- 
tervail the arrears of rent ; it shall 
and may be lawful, to and for two 
or more justices of the peace of the 
county, nding, division, or place, 
(having no interest in the demised 
premises), at the request of the 
lessor or landlord, lessors or land- 
lords, or his, her, or their bailiff or 
receiver, to gp upon and view the 
same, and to affix, or cause to be 
affixed, on the most notorious part 
of the premises, notice in writing, 
what day (at the distance of four- 
teen days at least), they will return 
to take a second view thereof; and 
if upon such second view, the te- 
nant, or some person on his or her 
behalf, shall not appear, and pay 
the rent in arrear, or there shall 
not be sufficient distress upon the 
premises; then the said justices 
may put the landlord or landlords, 
lessor or lessors, into the posses- 
sion of the said demised premises, 
and the lease thereof to such tenant, 
as to any demise therein contained 
only, shall .from thenceforth become 
void." 

Section 17. '* Provided always 
that such proceedings of the said 
justices shall be examinable in a 
summary way, by the next justice 
or justices of assize of the respec- 
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principle can be laid down, exceptii^ that which arises oat of 
the maxim of our law, that eveiy doubtful grant shall be con- 
strued in favour of the grantee ; but no strained or foned 
interpretation shall be given to any covenant or condidooy fir 
the purpose of defeating its efiect. *' Provisoes of this sorty* 
says Lord Tenterden, ** are not to be construed with the 
strictness of conditions at common law. These are matters 
of contract, and should, in my opinion, be construed as other 
contracts. The parties agree to a tenancy on certain terms, 
and there is no hardship in binding them to those terms. Id 
my view of cases of this sort, the provisoes ought to be con- 
strued according to fair and obvious conistraction, without 
favour to either side (a).^ 



The clearest method of shewing the application of these ruks^ 
will be by giving a short digest of the cases upon the subject 

Where the lessee covenanted not to cusign his term without 
the lessor^s consent, and afterwards devised his term without 
such consent, it was holden not to amount to a forfeiture, for 
a devise is not a leate (i). 

Where the lessee covenanted not to demise, assign, transfer, 
or set over, or otherwise do or put away the lease or premises or 



tive counties in which snch lands 
or premises lie ; and if they lie in 
the city of London, or county of 
Middlesex, hy the Judges of the 
Courts of King's Bench or Com- 
mon Pleas ; and if in the counties 
palatine of Chester, Lancaster, or 
Durham, then t>efore the Judges 
thereof; who are hereby respec- 
tively empowered to order re- 
stitution to be made to such tenant, 
together with his or her expenses 
and costs, to be paid by the lessor 
or landlord, lessors or landlords, if 



they shall see cause for the same; 
and in case they shall affirm tbe 
act of the said justices, to award 
costs, not exceeding five pooodi, 
for the frivolous appeaL'' llie 
provisions of this statute, however, 
like those of 4 Geo. IL c 28, sn 
holden to extend only to cases 
where the landlord has a right of 
re-entry reserved to him by the de- 
mise. Wood, L. & T. 523. 

(a) Doe d. Davis o. Elsom, 1 M. 
& M. 189. 

{b) Fox o. Swan, Sty. 482. 
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any part thereof and afterwards nuute an under4eate of the 
premises, it was held not to be a breach of the covenant, for an 
undef'kate is not an oaignmenL And it was said by the 
Court, in answer to an aigoment, that although an under-kate 
did not amount to an astignmeni, yet that it was a transferring, 
setting over, doing, or putting away mth the premises, that the 
devising a term was a doing or putting it away, so being in 
debt by confessing a judgment, and having the term taken in 
execution was the like, but that none of these amounted to a 
breach of the covenant (a). 

It seems to have been once holden, that if a lessee for years 
grant the lands to another for the whole term he has therein^ 
but reserve the rent payable to himself^ and not to the original 
lessor, it will be a lease, and not an assignment, notwith- 
standing the want of a reversion in the party so granting ; but 
this doctrine, if the dedsion were as reported, has since been 
overruled (i). 

Where the lease contained a proviso, that the lessee should 
not let, or assign ofser, the whole, or any part, of the premises^ 
it was held that the leasee could not under-let without incur- 
ring a forfeiture ; because the word over was annexed only to 
the word assign, and therefore the condition was broken if the 
lessee let the premises, as any part of them, finr any part of 
the time (c). And where the proviso was not to asagn, or 
otherwise part with the premises, for the whole, or any part, of 

(a)Cniioed. Blencowev.Bugby, tonaocy thereby created does not 

3 Wile. 234. enure as a tenancy from year to 

ifi) Poultney v. HolmeSf Stran. year, and not as a tenancy for the 

405 ; Palmer v. Edwards, Doug, residue of the term. Vide Doe d. 

187, w noltf. It seems from these Bigge «. Bell, 5 T. R. 471 ; Clayton 

eases, that a parol assignment of v, Blakey, 8 T. R. 3. 

the whole term, which is void by (c) Roe d. Gregson o. Harrison, 

the Statute of Frauds, will be good 2T.R.425. 
as an under-lease ; but qutBre if the 
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the term, the proviso was held to be broken by an under Jea^e, 
as well as by an assignment (a). 

Where the covenant, was not to set, let, asngn, transferi set 
over, or otherwise part with, the premises thereby demised, or 
that present indenture of lease, a deposit of the indenture with 
a creditor, as a receipt for money advanced, was held not to 
be a parting with it, within the meaning of the covenant (6). 

Where a lease contained a proviso for re-entry in case the 
tenant should demise or let the demised premises, or any part 
thereof for all or any part of the term, the lessee agreed with 
a person to enter into partnership with him, and that he should ' 
have the use 6f certain parts of the premises exclusively , and 
of the rest jointly with him the tenant, and acScordingly let 
him into possession ; it was held that the lease was forfeited, 
for that it was a parting with the exclusive possession of some 
part of the demised premises, and whether it were gratuitously 
or for rent reserved was immaterial (c). 

A covenant not to under-let any part ofi the premises with- 
out license, is not broken by taking in lodgers; for, per Lord 
Ellenborough, C. J. *^ The covenant can only extend to such 
under-letting as a license might be expected to be applied 
for, and who ever heard of a license from a landlord to take 
in a lodger (d)?" 

A covenant not to ^< alien, sell, assign, transfer, and set over, 
or otherwise part with the lea^e^ of a public house, is not broken 
by depositing the lease with the brewers to cover advances by 
them {e). 

(a) Doe d. Holland v. Worseley, M. & S. 297. 

1 Campb. 20. (<0 Doe d. Pitt v. Lanoing, 4 

if)) Do6 d. Pitt 0. LamiDg, 1 R. Campb. 77. 

Sl M. 36. (e) Doe d. Goodbehere o. Bevao, 

(e) Roe d. Dingley v. Sales, I 3 M. & S. 353. 
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Where the lessee enters into covenants not to assign, &c., 
the Court will distinguish between those acts which are done 
bj him yoluntarily, and those which pass in intdtumf and will 
not hdd the latter to be a breach of the covenant Thus, if 
the lessee become bankrupt, and the term be assigned under 
the commission, no forfeiture will be incurred (a); unless, in- 
deed, there be an express stipulation in the proviso that it 
shall extend to the bankruptcy of the lessee (&). And where 
a lessee, who had covenanted not to " let, set, assign, transfer, 
make over, barter, exchange, or otherwise part with the in- 
denture," with a proviso, that in such case the landlord might 
re-enter, afterwards gave a warrant of attorney to confess 
judgment, on which the lease was taken in execution and 
sold ; it was held to be no forfeiture of the lease, unless the 
warrant of attorney were given expressly for the purpose of 
having the lease taken; for judgments, in contemplation of 
law, always pass in invitum. And Lord Kenyon, C# J. said, 
*' there was no difference between a judgment obtained in 
consequence of an action resisted, and a judgment that is 
signed under a warrant of attorney ; since the latter is merely 
to shorten the process, and lessen the expense of the pro- 
ceedings :" but if the warrant of attorney be expressly given 
for the purpose of having the lease taken in execution, it will 
be held to be in fraud of the covenant, and a forfeiture of the 
lease (c). 

This protection extends also to the party to whom the term 
is by law assigned. The reason of this is, that such assignee 
cannot be encumbered with the engagement belonging to the 
property which he takes, but must be allowed to divest himself 
of it, and convert it into a fund for the benefit of the cre- 



(a) Doe d. Pitt v. Hogg, 1 C. & T. R. 133. 
P. 160. (c) Doe d. Mitchinson v. Carter, 

(6) Roe d. Hunter o. Galliers, 2 S T. &. 57, 300. 
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the premises, and making bargains there for sale, although the 
carcasses be taken to other premises to becutup, and the 
bills for the meat supplied be made out as from such other 
premises (a). 

A proviso for re-entry if the lessee shall permit any person 
to inhabit the premises who should carry on certain specified 
trades, (that of a licensed victualler not being one), w any 
other business that might be^ or growy or lead to be offensive, or 
any annoyance or disturbance to any of the lessor^s tenants, is 
not broken by the opening of a public house (6). 

Where a lease contained a covenant ** to insure and keep 
insured a given sum of money upon the premises during the 
term, in some sufficient insurance office," the covenant was 
interpreted, by reasonable intendment, to mean insurance 
against fire ; and the lessee, having insured the proper sum, 
but omitted to pay the annual premium within the time 
allowed by the office for payment, was held to have forfeited 
his lease upon a clause of re-entry, although he paid the pre- 
mium within fourteen days after such time, and no action had 
been commenced, and no accident had happened by fire to the 
premises, in the mean time (c). But where, in pursuance of 
a similar covenant, the lessee eflected an insurance (the policy 
cont^ning a memorandum, that in case of the death of the 
assured, the policy might be continued to his personal repre- 
sentative, provided an indorsement to that efiect was made 

(a) Doe d. Davis o. Elsam, 1 M. as if it had been expressed " in case 

& M. 189. In this case the proviso the premises should be used for the 

was thus worded, that it should be sale of pork." 
lawful for the lessor to re-enter " if (6) Jones v. Thome» I B. & C. 

any auction should be had on the 715. 

premises, or use them for the sale qf (c) Doe d. Pitt p. Sherwin, 3 

pork^" it was objected that these ^ Campb. 134; Doe d. Flower v. 

. words were ungrammatical and in- Peck, 1 B, & Ad. 428 ; vide Bolfe 

sensible ; but it was ruled by Lord v. Harris, and Reynolds v. Pitt, 3 

Tenterden that the proviso must be Price, 206, 212 ; and Bracebridge 

considered to have the same effect v. Buckley, 2 Pric^ 200. 
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upon it within three months after hb death), and died, and 
the representative, after the three months had expired, but 
before ejectment brought, obtained the proper indorsement. 
Lord Ellenborough, C. J. was of opinion that the policy 
did not become void for want of the indorsement within the 
three months, but at most was only rendered voidable at the 
option of the company, and ruled, that no forfeiture was in- 
curred (a). He also expressed strong doubts of the legality 
of the proviso on -the policy requiring the indorsement, con- 
sidering that the benefit of the policy enured to the represen- 
tative, the same being for a definite time. 

A covenant in a lease to deliver up at the end of the term 
all the trees standing in an orchard at the time of the demise, 
** reasonable use and wear only excepted,^ is not broken by 
removing trees decayed and past bearing, fix)m a part of the 
orchard which was too crowded (6) ; but a covenant not to 
remove or grub up trees is broken by removing trees firom one 
part of the premises to another ; and also by taking away trees, 
although the lessee plant a greater quantity than he takes 
away (c> 

A lease with a clause of re-entry, for non-performance of 
covenants, contained a general covenant on the part of the 
lessee, to keep the premises in repair, and also another inde- 
pendent covenant to repair, within three months after notice ; 
the landlord, after serving the tenant with a notice to repair 
forthwithy was allowed to bring an ejectment within the three 
months, for a breach of the general covenant to repair {d). 
But where on similar covenants, and with a similar clause of 
re-entiy, the landlord gave a notice to repair within the three 
calendar months firom the date of the notice, it was held that 

(a) Doe d. Pitt o. Laming, 4 (e) Doe d. Wetherell o. Bird, 6 

Cftmpb. 76. C. & P. 195. 

ib) Doe d. Jones v. Crouch, 2 (cQ Roe d. Goatley v. Paine, 2 

Campb. 449. Campb. 520. 
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he had by such notice precladed himself from insisting on the 
forfeiture until the expiration of the three months (a). 

A covenant ''forthwith" to put premises into complete 
repair, must receive a reasonable constructioni and is not to 
be limited to any specific time, and it is for the jury to say, 
upon the evidence, whether the lessee has done what he 
reasonably ought in the performance of it (6). 

A proviso giving power of re-entry, if the lessee ''shall do 
or cause to be done any act, matter, or thing contrary to and 
in breach of any of the covenants," does not apply to a breach 
of covenant to repair, the omission to repair not being an act 
done within the meaning of the proviso (c). 

A proviso giving power of re-entry if the tenant make default 
in performance of any of the clauses, by the space of thirty 
days after notice, does not apply to the breach of a covenant 
not to allow alterations in the premises, or permit new build- 
ings to be made upon them without permission, and no for- 
feiture is incurred by the erection of a portico contrary to such 
covenant, and a n^lect to remove it after notice (d). 

The breaking of a door-way through the wall of a demised 
house into an adjoining house, and keeping it open for a long 
space of time, has been held to amount to a breach of covenant 
to repair (e). So also pulling down a brick wall dividing two 
court-yards, has been held a breach of covenant " to repair and 
maintain the brick walls, &a" (/) ; but where the covenant 
was " to repur and keep in repur the premises, and alio such 

(a) Doe d. Morecraft o. Meux, 4 (d) Doe d. PaUc o. Marchetti» 1 

B. & C. 606; oMfe Doe d. Rankin B. & Ad. 716. 

o. Brindley, 4 B. & A. 84. (e) Doe d. Vickery v. Jackson, 

(6; Doe d. Pitman v. Sutton, 9 2 Stark. 293. 

C. & P. 706. (/) Doe d. Witherell p. Biid, 6 
(e) Doe d. Abdy o. Stevens, 3 B. C.i& P. 195. 

& Ad. 299. 
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buildingSf improvemefUM, and addUians at should be made ihere^ 
on by the leuee^ it was held, that no forfeiture was incurred 
by changing the lower windows into shop windows, stopping 
up a door-way, and making a new one in a different place ; 
the covenant being only agunst non-^epaitf and it being 
implied by the terms of the lease, that additions or improve- 
ments were to be made (a). 

Where a lease contained a general covenant to repair, and 
a further covenant that if the lessee did not repair after notice, 
the lessor might enter and do the repairs himself, with right of 
distress for the amount of such repairs, and the lease also con- 
tained a proviso for re*entiy upon breach of any covenant, and 
the lessor gave the lessee notice to repair the premises within 
the period given by the lease, and that if he the lessee did not 
repair within such period, he the lessor would perform the 
repairs, and chaige the lessee with the expense, and the pre- 
mises were not in fact repaired by either party ; it was held, 
that the lessor having elected to perform the repairs, and 
chaige the lessee with the expense, could not proceed to 
recover the premises as on a forfeiture (A). 

Where a lease contained a proviso for re-entry, if the lessee 
committed waste to the value of 10^ and the tenant pulled 
down some old buildings of more than 10/L value, and substi- 
tuted others of a difierent description; it was held that the 
waste contemplated in the proviso woe watte producing an 
infury to the reversion; and that it was a question for the jury 
whether such waste had been committed (c). 

A covenant for a landlord to be allowed to come into a house 
to see the state of repair at '^ convenient times," is not broken 



(a) Doe d. Dalton v. Jones, 4 B. Ad. ^ Ell. 277- 
& Ad. 126. (e) Doe d. Earl of Darlington v, 

(6) Doe d. De Ratzen v, Lewis, 5 Bond, 5 B. & C. S55. 
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by Ilk not being allowed to go into some of the rooms, if the 
tenant had no previous notice of his coming (a). 

Where a lease contained a covenant that the lessee should 
not assign without leave, after which covenant was a proviso, 
that if the rent should be in arrear, or if all or any of the cove- 
nants thereinafter contained on the part of the lessee, ahoold 
be broken, it should be lawful for the lessor to re-enter, and 
there were no covenants on the part of the lessee after the pro- 
viso, but only a covenant by the lessor, that the lessee paying 
rent, and performing all and every the covenants thereinbefore 
contained on his part to be performed, should quietly enjoy; 
it was held that the lessor could not re-enter for breach of the 
covenant not to assign, the proviso being restrained by the 
word ** thereinafter^ to subsequent covenants, and although 
there were none such, yet the Court could not reject the 
word (6). 

But where the lease contained a proviso, that the tenant 
should not carry any hay, &c., off the premises, under a certain 
penalty, and a clause followed, enumerating all the covenants 
except the above, and provided that upon breach of any of 
the covenants the lessor might re-enter; it was held, notwith- 
standing the penalty and the omission of the covenant in the 
enumeration, the clause of re-entry applied (c). 

Where a beneficial long lease reserved to the lessee the 
liberty to cut down and dispose of all timber, &c., subject to s 
proviso, that when and so often as the lessee should intend, 
during the term, to fell timber, &c. he should give notice in 
writing to the lessor, who should thereupon have the option of 
purchasing it, with a power of re-entry, in case of a breach of 



(a) Doe d. Wetherell v. Bird, 6 M. & S. 265. 

C. & P. 195. (c) Doe d. Antrobtu v. Jepson, 3 

(b) Doe d. Spencer v. Godirin, 4 B. & Ad. 402. 
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this proviso, and the lessee soon after the execution of the 
lease, (at that time intending bond fide to cut down the whole 
of the then growing timber,) gave the proper notice in writing 
to the lessor, who did not accept the purchase, but disclaimed 
it; the lease was not forfeited, although the lessee did not 
forthwith fell all the timber, &c, but proceeded to cut ^own 
the same in different seasons at his own convenience, without 
giving any fresh notices to the lessor , or his assignee, to 
whom he had, previously to the last cuttings, conveyed his 
interest (a). 

Where a lease of certain waggon-ways was granted to A. B. 
by an act of Parliament, in which, as well as in the lease, there 
was a proviso for re-entry, in case of neglect in any one year 
to bring a certain number of coalt to C, for the use of the 
inhabitants of Zw, and sell them there at a certain price ; and 
by a subsequent act, the preamble of which recited that the 
price was inadequate, and that the inhabitants of Z. would 
sustain great inconvenience if A. B* ceased lb supply them 
with coab, it was enacted, first, that the former act, confirming 
the lease, (except such parts as were thereby altered or 
repealed,) should continue; then that A. B. might sell his 
coals brought to and deposited at C, or at any other place near 
thereto^ to be wed as a repoiitorg for coals instead thereof at a 
certain increased price ; and another section provided, that if 
A. B. neglected to bring the stipulated quantity of coals to C, 
or to such other place near thereto^ to be used as a repository 
for coals instead thereof and sell them there at the price fixed 
by the act, his interest in the waggon-ways should cease : it 
was held, that although the preamble did not recite an inten- 
tion to g^ve A. B* the liberty to change the place used as a 

(a) Goodtitle d. Luxmore v. Sa- of Equity would probably, under 
viUe, 16 East, S7; Lofd Ellen- the circunuUnces, give the lessor 
borough, C. J. and Le Blanc, J. or his assignee a new option to par- 
intimated an opinion, that a Court chase. 
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repository for coals, and although it was not expressly enacted 
that he might do so, yet that the intention of the L^islatine to 
give him that privilege was clear, and that he might do so 
without forfeiting his interest in the waggon-ways ; bcM^uae, in 
construing acts of Parliament, the Court must take into con- 
sideration, not only the language of the preamble, or of any 
particular clause, but of the whole act ; and if in some of the 
enacting clauses expressions are found of more extensive 
import than in others, or than in the preamble, the Court will 
give effect to those more extensive expressions, if upon a view 
of the whole act, it appears to have been the intention of the 
Legislature that they should have effect (a). 

In all the cases above-mentioned, the tenancy was created 
by deed; but the principle is the same if the tenant holds 
under an agreement for a lease, which specifies the covenants 
to be inserted in the lease, and that there shall be a power of 
re-entry for a breach of them (&). 

By a memorandum of agreement, in consideration of the 
rent and conditions therein after-mentioned, A. was to have, 
hold, and occupy as on lease, certain premises therein specified, 
at a certain rent per acre. And it was ttipulaieds that no 
buildings should be included or leased by virtue of the agree- 
ment ; and it was fiirther agreed and etipulaiedf that ji. should 
take at the rent aforesaid, certain other parcels, as the same 
might &11 in ; and lastly, it was stipulated and conditioned that 
A. should not assign, transfer, or under-let, any part of the said 
lands and premises otherwise than to his wife, child, or chil- 
dren; it was held, that by the last clause a condition was 
created, for the breach of which the lessor might maintain an I 

ejectment (c). 



(a) Doed. By water o. Brandling, 6 Esp. 106. 

7 B. & C. 643. (c) Doe d. Hennikcr v. Watt, 8 

(b) Doe d. Oldershaw o. Breach, B. & C. 30S. 



/ 
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Bat in an agreement to let, in which there was no clause of 
entry, the following stipulation was held to be a coTcnant, and 
not a condition operating in defeasance of the estate : '* It is 
also hereby agreed, and clearly understood, that in case the 
said A. W. or Us heirs, &c., should want any part of the said 
land to build or otherwise, or cause to be built, then the said 
T* ILy or his heirs, &c., shall and will give up that part or 
parts of the said hinds as shall be requested by the sud A* If., 
by his making an abatement in proportion to the rent chaiged, 
and also to pay for so much of the fence, at a fisdr valuation, 
as he shall have occasion from time to time to take away, by 
his giving or leaving six months' notice of what he intends 
to do** (a). 

Next, of the parties who may take advantage by forfeiture of 
the breach of a covenant or condition. 

1 o enable a reversioner (&) to take advantage of a forfeiture, 
it is necessary that he should have the same estate in the lands 
at the time of the breach, as he had when the condition was 
created; and extinguishment of the estate in reversion, in 
respect of which the condition was made, extinguishing the 
condition also (c). Thus, where a lease was made for a hundred , 
years, and the lessee made an under-lease foi; twenty years, 
rendering rent, with a clause of re-entry, and afterwards the 
original lessor granted the reversion in fi^, and the grantee 
purchased the reversion of the term ; it was holden that the 
grantee should not have either the rent, or the power of re- 
entry, for the reversion of the term to which they were incident 
was extinguished in the reversion in fee (cQ. 

The reversioner must also be entitled to the reversion, at the 

(a) Doe d. Wilton v. Phillips, 3 sue, xHe aUe, 53. 

Biog. 1 3. (c) Dampor's case, 4 Co. 1 20, (6). 

(b) For covenants upon which (d) Thre'r v. Barton, Moore, 94 ; 
the astignee of a revertion may Webb o. Ruttell, 3 T. R. 393, 402. 

L 2 
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time the forfeiture is committed^ or he cannot take advantage 

ofit(tf> 

When the condition is, that the lessee will not do any par- 
ticular act without leave from his lessor, if leave be once granted, 
the condition is gone for ever ; for the condition is to be taken 
strictly, and by the license it is satisfied, (b). And, in like 
manner, when a condition is entire, a license to dispense with 
a part of the condition is a dispensation of the whole. Thus^ 
where a lease was made to three, on condition that neither thej, 
nor any of them, should alien without license of the lessor, and 
the one by license aliened his part, and afterwards the other 
two without license aliened their parts, it was adjudged the 
lessor could not enter, for the condition was dispensed with (b). 
So likewise, where the lease contains a clause, that the lessee 
shall not assign without leave fix>m his Jessor, the lessee, under 
a license to assign part of the premises, may assign the whole 
without incurring a forfeiture (c). But the license must be 
such as is required by the lease ; and therefore, where the 
lease required the license to be in writing, a parol license was 
held to be insufficient (c). 

Provisoes for re-entry are also construed strictly with respect 
to the parties who may take advantage of them, and only 
include the persons who arc expressly named* Thus, a power 
for C to enter will not extend to his executor(if). And it 
seems also, that if a lessee covenant with his lessor that he will 
not assign, &C, a covenant so fbimed wiU not extend to his 
executors or administrators, although if the executors or admin- 
istrators be mentioned in the clause, they will be bound by 
it(d). 

(a) Fenn d. Matthews v. Smart, 2 T. R. 425 : Seers o. Hind, I Vet- 
12 East, 444. jun.294. 

(b) Dumpor o. Syms, Cro. Elis. {d) Hassel d. Hodson v. Gowth* 
815 s S. C. 4 Co. 1 19, (b). waite, Willea, 600. 

(c) Roe d. Gregson o. Harrison, 
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So also, where a lease contained a coyenant that the leasee, 
his executors or administrators (without mentioning oisigtu) 
should not under>let» and the lessee became bankrupt, and his 
assignees assigned the premises to a third person, who re- 
assigned to the bankrupt, (having obtained his certificate,) who 
under-let them ; it was held that the lessee having been dis- 
charged of all his covenants by his bankruptcy, the under-letting 
by him was in the character of assignee, and therefore no 
forfeiture of the lease (a). 

When a power of re-entry for breach of covenants is reserved, 
and a lease and the possession descends to co-parceners at com- 
mon law, it seems that one alone cannot maintain ejectment 
for breach of the covenant (6). 

Where directors of a Joint Stock Company granted a lease 
with a power of re-entry, and subsequently the company was in- 
corporated by an act of Parliament, enacting, ** that all contracts, 
&c therefore entered into with the directors of the company, 
should be as valid and effectual to aU intents and purposes, as 
if the company had been incorporated, when the* same con- 
tracts, &c., were entered into, and as if the same had been 
entered into by the incorporated company;** it was held 
that the right of re-entry was transferred to the incorporated 
oompany(c). 

A power of re-entry cannot be reserved to a stranger; (d) 
and where, in a building lease, a trustee and his cestui que irutt 
were both demising parties, and the power of re-entiy was 
reserved to both, and the state of the title appeared in the 
recitals in the lease, the Court, without aigument, held the 
proviso to be void (e). 

(a) Doe d. Chere v. Smith, 1 o. Knebell, 3 M. & Rob. 66. 

Man. 359. (d) Co. litt. 314. 

(6) Doe d. Do Rutsen o. Lewis, (e) Doe d« Barber o. Ldiwrence, 

5 Ad. k £11. 377. 4 Tkunt 33. 

(c) Doe d. London Dock Comp. 
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So where a lease inis made bya mortgagee, and the exccatiiz 
of a mortgagor, and the mortgagee demised, and the executrix 
demised and confirmed, and a right <^ entry Ibr breech of 
covenants was reserved " to them ct either of them*" it was 
held, that this leas6 operated as the demise of the mortgagee, 
and the confirmation of the executrix, and that the light of 
re-entry under the proviso enured to the mortgagee only (a). 

So also, where a leasehold was bequeathed to ^f • in trust, to 
permit or suffer B. to take the rents during her life, and cm her 
death to sell and divide the produce between C. and D., and jt; B., 
and C. joined in a lease to /)., of the residue of the term, with 
a right of re-entry reserved to A. B., and C and the sarFivon 
of them ; it was held, that B* could not take advantage after A.*s 
death of the right of entry, she being a stranger to the Iq^al 
estate (A). 

But where a lessee made an under lease containing a pro- 
viso that the lessor and lessee might re-enter for breach of 
covenant, it was held that the lessee might alone maintain 
ejectment without joining the lessor (c). 

And where a party, being possessed of a term of years, 
demised his whole interest subject to a right of re-entry on the 
breach of a condition, it was held that he might enter for 
condition broken, although he had no reversion {d). 

The forfeiture of a lease by breach of a covetmnt or condition 
may be waived, in likfe manner as a forfeiture for non-payment 
of rent, or a notice to quit ; that is to say, if the landlotd do 
any act, with knowledge of the breach which can be considered 
as an acknowledgment of a tenancy still subsisting. 

(a) Doe d. Barney v. Adams, 2 (c) Doe d. Bedford v. Wheeler, 

Tyr. 289. 4 Bing. 276. 

(6) Doe d. Parker o. Goldsmith, {d) Doe d. Freeman v. BatemaD, 

2 Tyr. 710. 2 B. & A. 168. 
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Thus for example, if he receives rent accruing subsequently 
to the forfeiture (a), unaccompanied by circumstances which 
shew a contrary intention (6). It seems also, that an absolute 
unqualified demand for rent will of itself be sufficient, although 
the rent should not be paid(c), and it has been ruled at Nisi 
Prius, that a notice to quit will operate as a waiver of a forfei- 
ture for non-^pair until after its expiration {dy Acceptance 
also of rent accruing due after the lessee has been discharged 
under the Insolvent Debtors* Act, has been held a waiver of a 
forfeiture accruing by reason of his previous insolvency (e), and 
although it cannot be correctly termed a waiver of a forfeiture, 
it has been holden, that a lessor cannot take advantage of a 
forfeiture agiunst a person, who has purchased the lease subse- 
quent to the breach under the lessot^s advice (/). 

But a waiver of one forfeiture incurred by breach of cove- 
nant, will not be a waiver of a second forfeiture incurred by 
another breach of the same covenant ; nor where the breach 
is a ctmtimUng breach, will the landlord be precluded from 
taking advantage of it, by having received rent, &c. afier the 
breach was originally committed. Thus where a right of re- 
entry was reserved on a breach of covenant not to underlet, it 
was held that the lessor was entitled to re-enter upon a second 
underletting, although he had wuved his right so to do upon 
the first So also where the forfeiture incurred was by using 
rooms in a house in a manner prohibited by the lease, it was 
held that such user was a continuing breach, and that the 
landlord might recover afler receiving rent, provided the user 
continued after such receipt So also where a lease of coal- 
mines reserved a certain rent, and contained a proviso that the 



(a) Fox V. Swan, Styles, 483 ; {d) Doe d. Scott v. Miller, 2 C. 

Goodright d. Walter v. Davide, & P. 348. The authority of this 

Cowp. 803 ; Doe d. Griffith v. case, as reported, may he donhtful. 

Pritchard, 5 B. & Ad. 765. (e) Doe d. Gatehouse v. Rees, 4 

(6) Ante, 111. Bing. N. C. 384. 

(c) Doe d. Nash o. Birch, 1 M. (/) Doe d* Sore r. Eykins, 1 C. 

& W. 402. k P. 154 ; S. C. 1 M. & M. 29. 
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lease should be void if the tenant should cease woridi^ at any 
dme two years^ and the tenant did cease woiking two year^ 
and then paid rent, but did not resume the working ; it was 
held that this was a continuing breach, and that ejectment 
might be maintained, for the ceasing to work after tbe pay- 
ment of the rent (a). ' So also a proviso for re-entry, ** in case 
the tenant shall become a bankrupt, or be insplrent," means i 
as to the latter clause a general inability to pay debts, and not 
taking tbe benefit of the Insolvent Debtors* Act, and such 
inability will be a continuing breach, until the party shall be 
discharged of his debts by that act (6). The breach cf a 
covenant also *' to insure and keep insured the demised pre- 
mises during the term," is a continuing breach for such 
portion of time as they shall remain uninsured (c). 

But in a case where a lease contained a covenant to r^ j 
pair, with a right of re-entry, in case the lessee should 
not repair within three months after notice, and the land- 
lord gave notice, and after the three months had ex- 
pired, received rent accruing after such expiration, and 
then brought an ejectment, the premises continuing out of 
repair, and the jury found a verdict for the defendant, the 
Court of King's Bench refused to set the verdict aside, not- | 

withstanding the opinion of Lord Kenyon, as expressed on 
the trial, that the forfeiture had not been waived And ft 
seems the jury were right, for the power to re-enter was not 
given for breach of the general covenant to repair, but ** in 
case the lessee should not repair within three months after 
notice f the receipt of rent therefore after the expiration of 
the notice to repair was a waiver of that notice, and conse- 
quently a ft^sh notice was necessary to bring the party within 
the penalty of the proviso {d). 

(o) Doe d. Bryan tr. Banks, 4 B. (c) Doe d. Flower v. Peck, I B. 

&A. 401. & Ad. 428. 

{b) Doe (1. Gatehouse r Rees, 4 {d) Fryett d. Harris v. Jeffreys 

Binf^. N. C. 384, and the cases 1 Esp. 393. 
there cited. 
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Where the defendant being the mortgagee of a term, pur- 
chased the mortgagor's whole interest in the premises, in con- 
sequence of the lessor^s advice, *^ to take to the premises, and 
finish the buildings," given after a right of re-entry had 
accrued for the non-completion of the buildings ; it was held, 
that the lessor's right of re-«ntry was not thereby waived, but 
suspended only for such reasonable time after the purchase, 
as might be required to complete the buildings, and that eject- 
ment might be maintained for the forfeiture after that time 
had elapsed, against the purchaser, who had proceeded in 
part to finish, but had never wholly completed the buildings, 
or put them in a habitable state (a). 

A lease contained a covenant by the lessee, to insure in the 
joint names of himself and the lessor, and in two-thirds of the 
value of the premises. Both parts of the lease continued in 
the possession of the lessor, and an abstract only was delivered 
to the lessee, in which it was stated, that the tenant was to 
insure in two-thirds of the value, but it was not stated in 
whose names the policy was to be efiected. The lessee insured 
in his own name only, and to a less amount than two-thirds, 
but to the same amount as the lessor had himself insured the 
premises during two years of the lease, when the lessee had 
been in embarrassed circumstances. Lord Tenterden, C. J. 
ruled that although there was no dispensation or release fix>m 
the covenant, yet that if the conduct of the lessor had been 
such as to induce a cautious man to believe, that he would do 
all that was required of him, by insuring in his own name, 
and to the amount proved, he could not proceed against his 
lessee for a forfeiture ; and he left to the consideration of the 
jury, the question whether such had been the conduct of the 
lessor : the jury found a verdict for the defendant (fr). 

{a) Doe d. Sore 9. Ekins, 1 R. (6) Doe d Knight v. Rowe» 1 R. 
& M. 29 ; S. C. 1 C. & P. 154. & M. 343. 
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A landlord will nut lose his right to re-enter, by merely 
lying by, (however long the period), and witnessing the act of 
forfeiture ; but it seems, that if with full knowledge thereof, 
he permits the tenant to expend money in improvements, it 
is a circumstance from which the jury may presume a waiver, 
as well as ground for application to a Court of Equity for 
relief (a). 

It seems scarcely necessary to observe, that no act of the 
landlord will operate as a confirmation of a lease, rendered 
voidable by a breach of covenant, unless he had fiill notice, at 
the time of such act, that the forfeiture had been cmn- 
mittcd (&> 

Before quitting this branch of our subject, it is necessary 
to notice a material distinction which prevails between leases 
for Uves and leases for years, as to the consequences of a for- 
feiture upon the breach of a condition, where the lease is de- 
clared '< to be null and void,^ or " to cease and determine,^ Sec 
upon the breach of the condition, instead of being expressed 
in the common form, <^ that it shall and may be lawful for the 
lessor, in such case, to re-enter J" In leases for lives, whatever 
may be the words of the condition, it is in all cases held, that 
if the tenant be guilty of any breach of it, the lease is voidable 
only, and not void; and therefore not determined until the 
lessor re-enters. Because when an estate commences by 
livery, it cannot be determined before entry; and conse- 
quently, if the lessor do any act which amounts to a dispensa- 
tion of the breach, the lease, which before was voidable only, 
is thereby affirmed, and the forfeiture waived. But when a 
condition of the import of those first above-mentioned is 
inserted in a lease for years, if the lessee be guilty of any 



(a) Doe d. Sheppard o. Allen, 3 (b) Roe d. Gregeon v. Harriton» 
Taunt 78. 3 T. R. 425. 
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breach of it, the lease becomes absohitely void, and deter* 
mined thereby ; and cannot be again set up by any subsequent 
act of the lesscnr. But if the condition be *^ thai it shall and 
may be lawful for the lessor to re^enter^ or ** that the terms 
shall eease and determine^ if the lessor please"^ {a) ^ or the like, 
the lease will be only voidable by a breach of the condition ; 
and the forfeiture may be waived by a subsequent acknow- 
ledgment of a tenancy, in the same manner as in all cases oi 
leases for lives (ft). 

These distinctions however do not exist, when the forfeiture 
accrues by reason of non-performance of a covenant, instead of 
the breach of a condition. In all cases of this nature, what- 
ever may be the words of the proviso, leases for lives and leases 
for years are governed by the same principles, and a forfeiture 
may be enforced, or the lease confirmed, at the option of the 
lessor (c). 

A proviso in a lease to re-enter for a condition broken, 
operates only during the term, and cannot be taken advantage 
of after its expiration. Thus, where a lease for ninety-nine 
years, if A. and B. should so long live, was granted, with a 
proviso* giving the power of re-entry, in case the lessee should 
underlet the premises for the purpose of tillage, and an under- 
tenant of the lessee ploughed up and sowed the land, but the 
lessor did not enter during the continuance of the estate ; it 
was held in an action of trespass by the lessor against the 
under-tenant, for entering upon the land, after the deter- 
^mination of the estate, for the purpose of carrying off the 
emblements, that the plaintiff having never been in possession 

(a) Doe d, Bristow v. Old, K. B. Doe d. Bryan v. Bancks, 4 B. & A. 

Sittings after T. T. 1814, MS. 401 ; Amsby o. Woodward, 6 B. & 

(6) Co. Litt. 215, Ca); Pennant's C. 519; Doe d. Nash v. Birch, 1 

case, 3 Co. 64, 65. M. & W. 402. 

(c) Rede o. Farr, 6 M. & S. 121 ; 
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by right of rfentr^ for coadition broken, could Iisve oo 
adyanlage thereof and that the defendant, who ploo^bed and 
sowed the land, was entided to take the emblements (a). 

The Courts of Common Law have no power to stay pro- 
ceedings in ejectment on a forfeiture by breach of covenant to 
repair, or indeed by the breach of any other covenant except 
a covenant for the payment of rent ; and the rule in equity is, 
that relief will only be granted in those cases in which the 
forfeiture is incurred by the non-payment of a sum of monej, 
so that payment of that sum with interest is a complete 
compensation, and will put the party in the same situation as 
if there had been no breach; but that relief will not be gisnted 
(unless perhaps in the case of unavoidable ignorance or 
accident) in respect of covenants for repairing, insuring, or 
doing any specific acts, where the compensation must be 
estimated in damages (&)• 

(o) Johns V. Whitlsy, 3 Wilt. Ves., jan. 134 ; «r pwrU Vanglun, 

127. 1 Turn. & Rust. 435 ; Greeo v. \ 

(6) Doe d. Mayhew o. Asby, ] Bridges, 4 Sim. 100 ; Harris «. 

Ad. & Ell. 71 ; HiU v. Barclay, 18 Bryant, 4 Rnss. 9U | 

Vcs., jun. 63 1 Reynolds «. Pitt, 19 ' 
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CHAPTER V. 

Of the Aneieni Practice : and the Caees in which it is ititt 

necessary. 

Whkn the remedj by ejectment is pursued in an inferior 
Court, the fictions of the modem system are inapplicable, for 
inferior Courts have not the power of filming rules for 
confessing lease, entry, and ouster, nor the means, if sudi 
niles were entered into, of enforcing obedience to them. 
When also the premises are vacated, and wholly deserted by 
the tenant, and his place of residence is unknown, the 
modem practice, which requires an aflBdavit of the service of a 
declaration in ejectment upon the tenant in possession, before 
judgment can be obtiuned against the casual ejector cannot be 
adopted. But strict proof of these iacts will be required, and if 
it appear that the premises were not wholly deserted, or that 
the plaintiff's lessor knew where the tenant lived, a judgment 
obtained by means of the ancient practice vrill be set aside (a). 

When, therefore, the party brings his action in a superior 
Court, the possession being vacant (i), and the lessor's abode 
unknown, and when he is desirous of trying his title in a 
Court of inferior jurisdiction, (but in these cases only) all the 
forms of the ancient practice must be observed: a lease must 
be sealed upon the premises ; an ouster actuaUy made ; and 
the parties to the suit will be real, and not inu^nary persons. 

The proceedings are as follows. A. the party claiming title, 

(a) Savage v. Dent, Stran. 1064 ; 464. 
Jones d. Griffiths 9. March, 4 T. R. (b) Appendix, So. 7. 
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enters upon the land before the first day of the GTenn of which 
the declaration is to be entitled, either in person or by attor- 
ney (a) ; and whilst on the premises, execute a lease of them to 
B, (any person (6) who may accompany him,) and delivers to him 
the possession by some one of the common modes. C (some 
other person) then enters upon the premises, and ejects B* 
therefrom, and having done so, remains upon them, whilst & 
delivers to him a declaration in ejectment, founded upon the 
demise contained in the lease, and in all respects lite (be 
declaration in the modem proceedings (c), except that the 
parties to it are real instead of fictitious persons ; JB, being 
made the plaintifi; A. the lessor, and C. the defendant. To 
this declaration a notice is added, sign^ by £/s attorney, and 
addressed to C, requiring him to appear and plead to the 
declaration, and informing him that if he do not, jadgment 
will be signed against him by default (d). 



The suit then proceeds as agunst the casual ejector, and if 
the action be brought in a superior Court, no person claiming 
title will be admitted as defendant in his stead. Assuming 
therefi>re, the right to the premises to be disputed* the party 
seaUng the lease must, in the first instance, recover the posses- 
sion, and the party claiming title, must afterwards bring a 
common ejectment against him to try his right (e> 

When the proceedings are in the Queen's Bench, judgment 



{tO If it be necessary to join the 
wife in the demise, the lease most 
be executed by the parties, in their 
proper persons, because a feme 
eocert cannot constitute an attor- 
neys Wilson V. Rich/l Yelv. 1 ; 
S. C. 1 Brown, 134; Plomer o. 
Hockhead, 2 Brown, 248; S. C. 
Noy. 133; fee? oiefe Hopkins's case. 
Cro. Car. 165 ; Gardiner o. Nor- 
man, Cro Jac. 617- 



(b) Attomies form an ezceptioa 
to this statement ; for, hy the roles 
of B. R. and C. B. (M. T. 1654), it 
is ordered, " that for the prevention 
and maintenance and hroc8ge,no 
attorney shall be lessee in an eject* 
menf 

(c) Appendix, No. 12. 
id) Appendix, ^o, 8. 

(f) Ex parte Beauchamp and 
Burt, Barn. 177, B. N. P. 96. 
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is moved for^against the defendant, upon an aflSdavlt (a) of the 
sealing of the lease, ouster of the plaintiff, &c, as in a common 
ejectment {b), and unless he i^pears and pleads, judgment will 
be signed against him accordingly. In the Common Fleas, 
a rule to plead must be given on the first day of Term, as in 
other actions, and judgment signed at the expiration of the 
rule (c). 

It is immaterial, as far as the forms of sealing the lease, &c. 
are concerned, whether the action be commenced in a superior, 
or inferior Court : but the subsequent proceedings in inferior 
Courts must of course depend upon the general practice in 
them in other actions, and cannot form a part of this Treatise. 
How far it may even be necessary to give the tenant in 
possession notice of the claimant's proceedings, in an ejectipent 
brought in an inferior Court, may appear doubtful, when it is 
remembered, that such notice was only requisite in the supe- 
rior Courts, in consequence of a rule made for that particular 
purpose (d) ; but it certainly is more prudent to conform to the 
general practice in this respect, and the notice need hot to be 
given until after the entry, and execution of the lease (e). 

The defendant is entitled to remove an ejectment from an 
inferior to a superior Court, either by writ of certiorari (/), or 
habeas corpus (g); and when removed, the tenant in possession 
is entitled to the same privilege of confesing lease, entiy, and 
ouster, and defending the action, as if the plaintiff had 
originally declared in the superior Court (A). The superior 



(a) Appendix, No. 9. (g) Highmore v. Barlow, Bam. 

{b) Smartley v. Henden, I Salk. 421 ; Allen «. Foreman, 1 Sid. 313, 

255, 2 Sell. Prac. 131. but a judgment in ejectment is not 

(e) 2 Sell. Prae..] 31. within the meaning of 19 Geo. III. 

id) AtUe, II. c. 70, 8. 11 ; Doe d. Stanfield v. 

(e) 1 lill. Pr. Reg. 675. Shipley, 2 Dow. P. C. 408. 

(/) Doe d. Sadler o. Dringr 1 B. (A) Gilb. Eject. 37. 
k C. 253. 
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Court also will not grant 9^ procedendo when a cause has been 
so removed, if there be reason for believing that an impartial 
trial cannot be had in the inferior Court, or upoa other special 
grounds ; and it is to be inferred from the reasoning erf* the 
Judges in the only modem case upon the subject, that a writ 
of certiorari is a matter of course, and that a procedendo will 
in no case be granted (a). 

When the lands lie partly within, and partly without, the 
jurisdiction of the inferior Court, the defendant cannot plead 
above the jurisdiction of such inferior Court, because the de- 
mise is tranmtory, and may be tried anywhere (&). 

As the plaintiflp, in the ancient practice, is a person actually 
in exbtence, his death would of course abate the action, ac- 
cording to the general rules of law ; but as the Courts look 
upon the lessor of the plaintiff to be the person concerned in 
interest, they will not suffer him to be deprived of his remedy, 
by such an event If, therefore, there be any one of the same | 
name with the plaintiff, he will be presumed to have been the 
person ; and it has also been held to be a contempt of die 
Court, to assign for error the nominal plaintiff's death (c). 



In like manner, before the introduction of the modem prac- 
tice, it was said, that if the plaintiff released to one of the 
tenants in possession, who had been made defendant, such re- 
lease would be a good bar, because the plaintiff could not 
recover against his own release, since he was the plaintiff upon 
the record ; but the Courts considered such a release as a con- 
tempt, and it does not appear that a plea of this nature ever 
occurred in practice (d). 

(a) Patterson d. Gradridge o. right/ Stran. 899. 

Eades, 3 B. & C. 550. (d) Peto v. Checy, 2 Brown, 138 ; 

{b) Hall V. Haghes, 2 Keb. 69. Anon. Salk. 260; vide Doe d. Byne 

(c) Addison r. Sir John Otway, v Bfewer» 4 M. & S. 300. 

1 Mod. 250, 52 ; Moore v. Good- 
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TIm casual ejector is also in the ancient practice a real per- 
son, but the Court will not allow him to confess judgment ; and 
where, upon proceedings on a vacant possession, the casual 
ejector gave a warrant of attorney for this purpose, the Court 
set the judgment aside (a). 

Where an action of ejectment, and an action of assault and 

battery, were joined in the same writ, after verdict it was moved 

,in arrest of judgment, because it was without precedent; but 

the Court seemed to think the misjoinder cured by the ver«* 

diet (»> 

(a) Hooper v. Dale, Stmn. 531. 

ib) Bird v. Snell, Hob. 349 i et md$» Gilb. Sjact 52* 
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CHAPTER VI. 

Of the Declaraium in the modem Jction of Ejectment, and 

Notice to Appear. 

The practical prooeediogB in the modem action of eject- 
ment VBty fifom tbe proceedings in all other acttona Hie suit 
18 commenced by the delivery of the dedantion against die 
casual ejector, to the tenant in possession ; for, aa the plaintiff 
and defendant are only fictitious persons, the suing out of a 
writ would be an useless form. This declaration is, in fict, in 
itself, a kind of writ or process, and is so considered by tbe 
Courts; and it is the only means by which the party in posses- 
sion is informed of the daim set up by the lessor, and reqoiied 
to appear and defend his tide (a). 

OF THE dbclarahok. 

We must now consider in their order — firstiy, the severd 
requisites of the declaration. Secondly, the amending the 
declaration. Thirdly, the notice to appear. 

The rules of Michaelmas Term, 3 Wm. IV., being nilef 
** agreed upon by the Judges in pursuance of the stat 2 
Wm. IV. a 39," which relates to personal actions only, do not 
extend to the action of ejectment, which is a mixed action, 
and dierefore die oldfonns of intituling and commencing the 
declaration should be obserred (b). 

OV ENTITLING THE BECLABATIQN. 

The declaration should reguhurly be entitled of the Tenn. 

(a) Rex V. Unitt» Stran. 667. 1 Ad. & Ell. II i Doe d. Gllkttf^ 

(&) Doe d. Vty v. Bo6» 3 M. & Roe, 2 Dow. P. C. 690. 
Scolt, 370; Doe d. Evans v. Roe, 



or RNTrruNa thb dbclaaatioh. 
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immediately preceding the Vacatioii in which it is delivered ; 
bat if it should be entitled of a wrong Term, or a Term not 
arrived (a), or not of any Term, it seems from the migority of 
the cases to be immaterial, provided the notice to appear at 
the foot of the declaration was sufficient to give the tenant due 
warning of the time for his appearance. 



Thus dedaraticHis have been upheld entitled Michaelmaa 
Term, << 64 Geo. m,'' instead of <' 55 Geo. IIL" (ft); Trinity 
Tmn, "^66 Gea HI,'* instead of "^ 55 Gea IIL," (c); 
Michaehnas Term, " 8 Wm. IV.,** instead of « 7 Wm. IV.,** 
Trinity Term « 6 Wm. IV," instead of « 6 Wm. IV.'' (J). 
<< Hilary** instead of '' Michaelmas" Term (d), and '* Michael- 
mas" instead of ** Easter** Term (e), the notices to a^3ear 
being correct and the dedaiations delivered at the proper 
times. So also "In the Common Pleas, June 12, 1834" (jO; 
and where the declaration was delivered before the iBiBt day of 
''Hilaiy" Term, and the notice at its foot was dated " January 
1, 1818," and was to appear within the four first days of the 
next Term, it was held sufficiently certain, although not en- 
titled at all (^). 



On the contrary, a declaration entitled Trini^ Term, 
^ 4th Vict." instead of *^ SrdVict." has been held insufficient, 
althou^ it was sworn diat the service was effiscted on the 29th 
of October, with notice to appear in the next Michaelmas 
Term (A). So also a dedaradoii entitled ^ 6 Wul IV." in- 



(a) Doe d. Gore v. Ross, SDow. 
P. G. 5 ; Doe d. Willee v. Roe, 6 
Dow. P. C. 380 ; Doe r. Roe» 2 Dow. 
P. C.186; Doe d. Smithen 9. Boe, 
4 Dow. P. C. 374 ; Doe d. Broolrv. 
Roe, 9 Dow. P. C. 347; Doe d. 
Bvaas v. Roe, 5 Dow. P. C. 508 ; 
Doe d. Crooks 0. Roe, 6 Dow. P. C. 
184. 

(6) Goodtitle d. Raoger v. Roe,- 



S Chitty, 172. 

(c) Doe o. Ghreavae, 2 Chitty, 
172. 

{d) AnoB. 2 Chitty, 172. 

Ctf) Anon. 2 Chitty, 173. 

(/) Doe d. Ashman o. Roe, 1 
Biog. N. C. 253. 

ig) Goodtitle d. Price o. Badtit^, 
H. T. 1818, C. B., MS. 

(A) Doe d. Vincent v. Roe, 9 
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Stead of *' 7 Wm. IV." (a). So also a declaration endded 
«* Michaelmas Term, 1840,'' with a notice to appear in « next 
Michaelmas Term," and which declaration was served befiwe 
the commencement of the Tenn, on which occasion the tenaet 
study he knew no step could be taken until March (6). 

If the declaration be irregularly entitled, and the notice to 
appear does not demonstrate the time for appearance with saf- 
ficient certainty, as where the declaration was entitled of a 
Term not arrived, an^ there was no date to the notice (c), it 
seems, upon principle, that such declaration ought not to be 
supported ; but it has been ruled both ways (c). 

The omission of the name of the Court on intituling the 
declaration is immaterial, if the notice at the foot gives the 
required information (cQ ; it is also immaterial whether the 
declaration be filled in with the name of the casual ejector or 
the tenant in possession, except that in the latter case the 
Court will not give a rule absolute for judgment in the first 
instance {e). 

With the exception of cases in which the ejectment is 
founded upon the provisions of the stat 1 Wm. IV. c. 70, 
s. 36, when the declaration must be specially entitled of the 
day next after the day of the demise, whether the same shafl 
be in Term or Vacation the declaration may be entitled of a 
Term anterior to such demise, that is to say (inasmuch as the 
demise is the tide upon which the plaintiff is supposed to enter, 
and the ouster the supppsed wrong for which the action is 

Dow. P. C. 43 5 Doe d. Pearson v. P. C. 579 ; Doe d. Newman ». Bot, 

Roc, 1 Wol. P. C. 58 ; Doe d. 9 Dow. P. C. 131 ; per etmira, 

RoRera v. Boe, 2 Dow. N. S. 392. Anon. 2 Chitty, 172 ; Doe d. Green 

(a) Doe d. Gowland v. Boe, 5 v. Roe, 8 Scott, 385. 
Dow. P. C. 273. (rf) Doe d. Tatteraall «. Roe, 8 

(5) Doe d. Channello. Roe, 9 Dow. P. C. 612. 
Dow. p. C. 67. («) Doe d. Dickenson v. Roc, 9 

((f) Doe d. Giles r. Roe, 7 Dow. Dow. 363. 



OF THE DEMISE. 165 

brought), the declaration may be entitled antecedently to the 
cause of action. This anomaly qprings out of the fictitious 
nature of the proceedings, and the controul which the Courts 
ezerdse over them. If the tenant appear, according to the 
requisition of the notice, and apply to be admitted a defendant 
instead of the casual ejector, he will be compelled by the consent 
rule to accept a declaration as will be explained hereafter (a), 
entitled of a subsequent Term ; and if he leave the suit un- 
defended, judgment will as of course be taken out against the 
casual ejector (6). 

« 

Although the rules of Michaelmas Term 3 & 4 Wm. IV. 
do not apply to actions of ejectment, the omission when 
the action is in the Exchequer, of the statement that the 
phuntifF is indebted to our Lady the Queen and of the quo 
minus b immaterial (e). 

OF THE VEinTE. 

The venue in ejectment is local, and must be laid in the 

county in which the lands are situated (d), and if it appears on 
the trial, that they are situated in a different county from that 
stated in the declaration, the plaintiff will be nonsuited, fiut 
if the venue stated in the body of the declaration be correct, it 
has been holden by Patteson, J., that a mistake in the venue 
in the maigin is unimportant (e). 

OF THE DEIfI8& 

There is no limitation to the number of demises which may 
be inserted in the declaration in ejectment, but it must be 
remembered that it is not the claimant but the nominal plain- 
tiff who is the plaintiff upon the record, and therefore although 

(a) P6tf, Chmp. S. P. G. 388. 

(6) Imp. K. B. 642 ; 1 lil. Pnc. Kf) Anon. 6 Mod. 222 ; Mostyn 

Ri^. 680; Tunstall 9. Brend, 2 v. Fabrigas, Cowp. I6l, 176. 

Vent. 174. (e) Doe d. Goodwin o. Roe, 3 

(e) Doe d. Blozam o. Roe» 6 Dow. Dow. P. C. 323. 
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the lesBon may haye aepante interested they cannot be sept- 
nitely heaid at the trial (a). 



The demise declared upon, most be oonrialeiit ^ih Ab 
of the lesBcnr ; that is to say, such a demise must be sui^Msedto 
be made, ys would, if actually made, have tnutsfened the j%lu 
of possession to the lessee. Tbus^ if there be sewend Vemn, 
and a joint demise by them all be sDeged, sudi a tide must be 
shown, as would enable each of them to demsve the whde; 
because if any one of the lessors have not a legal interestin the 
whole premises, he cannot in law be said to demise them. As, 
where J. was tenant ibr life, and £• had the remaindpr in fee, 
and they made a lease to CI, and declared upon the lease as a 
j^ifU demiiet it was held bad; because, during ^.'s life, it wa 
the lease dtJ., and the confirmation of A, and after the death 
of ^., it was the lease of j9., and the confirmation o£ A., but noi 
a joint demise (6). 

Joint tenants, or coparceners, have a suflBdent intet«8t in the 
lands held in joint tenancy, or parcenery, to entitle them U> 
make a joint demise of the whole premises, but tenants in 
common have not: and the reason for this difierenoe seems to 
be, that tenants in common have several and distinct titles sod 
estates, independent of each other, so as to render the fi^ee- 
hold several also ; whilst joint tenants and parceners are seised 
per my et per taut, derive by one and the same title, have a 
joint possession, and must join in any action for an injiuy 
thereto ; so that each of them may properly be said to denuae 
the whole (c)« 

In a case of a joint demise by two tenants in common, where 

(a) Doe id. Fox o. Biomlej. 6 D. 726 ; Mantle v. WoUiogton, On, 

& R. 292. Jac. 166 ; Morris v. Barry, 1 Wi]& 

(h) King v. Eery, Pbpfa. 67 1 1 s Heatherly d. WorthingtOD v. 

Treport's case, 6 Co. 75, (6). Weston, 2 Wils. 232 s Doe d. 

(c) Moore v. Fnrsden, 1 Show. Blight o. Pelt, 11 Ad. & £IL 84S; 

342 ; Milleaer v. Robinson, Moore, Doe d. Poole v. Errington, 1 Ad. I( 

682 ; Boner o. Juner, Ld. Raym. £11. 750. 
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tbe Judge at nki prku refused to amend the tecord by altering 
the demise, and the plaintiff was thereupon nonsuited, the 
Court would not allow the propriety of the refusal to be dis- 
cussed in bank (a). 

It is not, however, compnlsoiy upon joint tenants^ or parce- 
ners, to allege a joint demise ; for if a joint tenant, or parcener, 
bring an ejectment without joining his companion in the demise, 
it is considered as a severance of the tenancy, and he will be 
allowed to recover his separate moiety of the land. And if all 
the jdnt tenants, or parceners, join in the action, but declare 
upon separate demises by each, it is held that they may 
recover the whole premises ; because, by the several demises, 
the plaintiff has the entire interest in the whole subject-mat- 
ter, although the joint tenancy is severed by the separate 
letting (6)l 

When two, or more, tenants in common are lessors of the 
plaintiff, a separate demise must be laid by each (e); or they 
most join in a lease to a third person, and state the demise to 
plaintiff to have been made by their lessee. The first is the 
most usual mode of proceeding, and the declaration need not 
state die several demises to be of the several shares belonging 
to the several tenants respectively : but each demise may be 
alleged generally to be of the whole premises demanded; for 
under a demise of the whole an undivided portion may be 
recovered fcQ. 

The demise must be laid in the name of the party in whom 
the legal title is vested, and when any doubts exist upon the 
point, it is usual to declare upon several dbtinct demises by the 
several persons concerned in interest (e); and the claimants will 

(a) Doe d. Poole v. Geringtob, 1 ham v. Femi, 3 Gampb. 190. 

Ad. & En. 750. (e) App. No. 14» 16. 

(6) Doe d. GiU V. Pearson, 6 (i) Doe d. Bryaot o. Wippd, 1 

East, 173 ; Roe d. Raper v. Lons- Esp. 330. 

dale, 12 East, 39 ; Doe d. Maraack (e) App. No. 14, 15, 
o. Read, 13 East, 57; Doe d. Lul- 
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not then be confined at the trial to one particular demise, but 
•will be allowed to resort to any included in the declanEtni, 
under which they may be able to prove a title to the premises. 
Difficulties of this nature firequently occur when tmslees are 
lessors of the plaiotifi^; and it is always advisable to lay separate 
demises by the trustees, and cestui que trueif unless the etkct 
of the Statute of Uses upon the trust is dear and indispo* 
table. But application should, in strictness, be firaC made to 
such trustees for permission to make use of their namea ; and 
where demises are inserted in the names of any parties without 
their authority, the Court, on motion, will order such demises to 
be struck out of the dechuation (a), unless the jastioe of the 
case requires their insertion, and a sufficient indemnity is given; 
and they will also interfere to set aside proceedings after verdict } 
under similar circumstances, if the application be bond JUe, 
and the affidavit on which it is grounded distinctly and ud- 
equivocally show the want of such authority (&). But where a 
bankrupt laid a demise by his assignees without their pennisBiaD 
(they having given up to him the proper^ in the jftemiBes) and 
obtained judgment and execution thereupon, the Court refused 
to set the proceedings aside at the inetance of tie defendant 
in the ejectment, notwithstanding an affidavit fix>m one of the 
assignees that he knew nothing of the premises in quesdcMi ; 
considering the application a mere contrivance for defeating 
the action (c). 

In a case in which the ejectment was brought on two several 
demises of A. and B., the Court fi^ranted an application to strike 
out ^.'s name» on affidavit that the tenant claimed under A, 
that the action was defended to protect jB.'s interest against^., 
and that A, claimed under a conveyance frOm B. which was 
asserted to be invalid by reason of fraud ; and this, although it 
was sworn in opposition, that the conveyance from B. to A. was 
bond fide for good consideration, and that A. was in circum- 

(a) Doe d. Shepherd o. Roe» 2 Chitty, 170. 
Chitty, 171. Cc) Doe d. ^me v. Figgins, 3 

(b) Doe d. Hammeck o. Fellia, 2 Taunt. 440. 



OF THE DBMI8B. 169 

Stances enabling him to defray the expenses of the proceedings, 
and to indemnify B. The principle of this decision seems to 
be, though no reasons are assigned by the Court, that the de- 
mise by A. would be sufficient, unless the conveyance to him 
^ras a fraudulent one (a). 

If also, there is a dispute as to the inheritance, the Court will 
not compel the trustee of an outstanding term attending such 
to lend hb name to either t^uty (&)• 



When there are several demises, and proof is pven in 
respect of all of them at the trial, if evidence be tendered 
by the defendant, which affects some of them only,* the claimant 
may abandon such demises, and rest his case upon the de- 
mises which such evidence does not affect (c). 

If a corporation be aggregate of many, they may 3et forth 
die demise without mentioning the Christian names of the 
corporators ; but if the corporation be sole, as if the demise be 
by a bishop, the name of baptism must be inserted* The rea- 
son of this is, that in the first case the name solely consists of 
its charBctchr, but in the last in its peraon ; therefore there 
cannot be a sufficient specification of that person without 
mentioning his name (cQ. 

In a case where the demise was laid to be by the ** Mayor, 
&& of the borough town of Maldon,** and the name of the 
corporation as appeared from the charter was the ** Mayor, &c. 
of Maldon," it was held to be no variance, it appearing firom 
the charter, which was in evidence, that Maldon was a borough 
town (tf). 



(a) Doe d. Hunt v. Cti£ton, 4 d. Hogg v. Tindal^ 1 M. & M. 314. 

Ad. & El. 809. (d) Carter o. Cromwell, Sav. 128. 

(6) Doe d. PhMser o. King, 2 cited Dyer, 86. 

Dow. P. C. 580. (e) Doe d. Mayor, &g. of Maldon 

(c) Doe d. Rowlandaon v. Wain- o. Miller, 1 B. & A. 699. 
right, 2 Ad. & £U. 520 ; S. P. Doe. 
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The Btet 69 Gea m. c IS, s. 17, wbidi toUb aH Indsp Ac 
beloDgtng to the parish in the ch m d i w ai deDs and oveneets fir 
the time being in the nature of m body ooiponle, recputes dm 
the partiea shall in all acdons be named and described si 
overBeers; but where in an ejectment brought under that 
statute, the declaradon omtained two counts, one describiDig the 

lesBoiB by their office without their names, and the othen by \ 
their names without their office, it was held sufficient after ver- 
dict (a); and in another case, where one set of ooants specified 
the names of the individuals^ and the other set omitted them, 
the Court, on motion, directed the last set to be struck ODt(^> 



It was fiwrnerly holden, that in an ejectment by a coipoa- 
ticMi aggregate, m power of attorney was necessary, aulhorimng 
some person to enter and make a lease on the lands; that such 
person accordingly should enter, and make a lease under seal; 
and that the declaration should state the demise to be by 
deed (c). These forms, it seems^ were deemed necesnuy 
upon the principle, that a corporation aggregate cannot per- 
form any corporate act otherwise than under the corpontum 
seal, nor make an attorney, or bailiff, but by deed. But^ since 
the principles of this action have been more clearly under- 
stood, none of these peculiarities are necessary; and the 
demise may now be laid in the general way, without any power 
of attorney being made, any lease being rigned {d), or sdj 
statement of such alease being introduced into the dedaratioD. 
One case only ib indeed to be found upon the latter pointy and 
in that the question arose after yerdict {e) ; but from the na- j 
soning then used by the Court, no doubt can be entertuned > 
that the princi{de would be extended to e?ery stage of the I 
action ; and that a plaintiff in ejectment would never be non- 
suited for the omission of such a statement (/). The demise 

(a) Doe d. Orleton v. Harper, S bnrf e. Wood. 1 Esp. 198. 

D.&R.70S. (e) Fkurtridge V. Ball, Ld. iUjm. 

(6) Doe d. Uandeeilb e. Boe»4 136; S. C. Garth. 390. 

Dow. P. 0.239. (/) In the caseof Doe d. Den 



(c) Gilb. Eject 35. and Chapter of Rochester v. Race, 

(cO Furley d. Mayor of Canter- the demise wis in the commoa 
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is still oerCainly soinetiines stated to be by deed; and it is 
iminalierial whether it be so or not, as» notwithstsnding the 
statement no proof of the deed is required^ (a). 



So likewise in an ejectment for tithes it is now nnnecessary 
to declare on a demise by deed, aldiough dthes cannot pass 
unless by deed (ft); and following out the principle, it is not 
necessary, when the demise is by the msster and fellows of a 
college, dean and chapter of a cathedral, master or guardian of 
an hospital, parson, vicar, or other ecclesiastical person, to state 
rent to have been reserved, &c. pursuant to the statute 13 Eliz^ 
c. 10 (e) ; nor need such statement be made when the demise 
is by an infimt (i), though it formerly was held otherwise. 

The day of the demise must be subsequent to the time when 
the claimant's right of entry accrues, and previous to the time 
of the sennce of the declaration {e). It is usual, however, to 
lay the demise as fiir back as the lessor^s tide will admit; be- 
cause the judgment in ejectment is conclusive evidence as to 
the tide of the lessor, for all the mesne profits accruing sub- 
sequently to the day of the demise (/); and when there are any 
doubts as to the period when the lessor's tide accrued, it is cus- 
tomary to state different demises by him on different days. 

In an ejectment on the demise of an heir by descent, the 
demise was laid on the day die ancestor died, and held to be 
well enough ; for die ancestor might die at five o'clock, the 
heir enter at ox, and make a lease at seven, which would be a 



foim, and many objeetioaa were 
taken apon other pointa by the da- 
fendant'a oouneely and overmled ; 
bat they never adverted to the dr- 
cnmttance of the demiee not being 
•tated to be by deed* Kent»(8am. 
Aas. 1809» MS.). 

(a) Farley d. Bfayor of Gbnler^ 
bory V. Wood, I Eep. 19S. 

{b) Swadling o. Piers, Cro. Jae* 



613; Furtridge v. Ball, Ld. Raym. 
136; 8. a Garth. 390. 

(e) Carter o. CromweU, Sav. 139. 

(i)Zoucho. ParaonSy Borr. 1794, 
1806, LilL Pnu:. Reg. 673. 

(e) Ante, 10; Goodtitle d. Gallo- 
way «. Herbert, 4T.R.680; Doe 
d. Lawrence «. Shaweroaa, 3 B. & 

a 752. 

(/) Aialln v. Parkin, Burr. 656. 
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good lease (a). It seems al8o> according to Lord Haidwicke, 
that a posthumous son, taking knds under the proTisioiis of 
10 & 11 Wm. IIL c. 16, would be entitled to lay the demise, 
from the day of his fiither's death (6). 

It has already been obeenred, that in an ejectment^ by tbt 
surrenderee of copyhold premises, the demise may be laid 
against all persons, but the lord, on a day between the timei 
of surrender and admittance, provided the surrenderee be 
admitted before trial (c). 

If the date of the year of the demise be omitted in the deda- 
radon, the defendant cannot take advantage of it at nisi prims f 
and it seems the proper course for him to pursue would be to 
apply to the Court to compel the lessor to insert the correct 
date (J). 

When an ejectment is founded on stat 4 Greo. IL & 28^ 
8. 2, the day of the demise must be subsequently to the last 
day on which the rent is payable to save the forfeiture {e). 

Tenancies at will scarcely exist at the present day ; but 
when an ejectment is brought against a tenant at will, the de- 
mise must be laid subsequently to the time when possession is 
demanded, that is to say, subsequently to the determinadoo 
of the will (/> 

The length of the demise has no reference to the nature of 
the tide of the claimant, and may be of longer duration than 
his interest in the land {g). A contraiy doctrine was once 
indeed maintained, upon the principle, that by a judgmeDt 



(a) Roe d. WraBgham v. Hersey, 8 M. & W. 1 58. 
3 WilB. 274. (e) Doe d. Lawrence v. Shaw- 

(h) B. N. P. 105. cross, 3 B. & C. 752 ; oa^e, 123. 

(c) Ante, 47 ; Doe d. BenniDgton ( f) Ante, 75. 

V. HaU, 16 East, 208. (y) Doe d. Shore c. Porter, 3 T. 

(d) Doe d. Parsons v. Heather, R. 13. 
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in ejectment the plwotiff recoTen bis term mentioned in the 
declaration, and, therefore, if the term declared on be of 
greater duration than the lessor's title, as, for instance, if the 
lessor be entitled to the lands for three years only, and the 
plaintiff decWre on a demise for five, he would wrongfiilly 
hold the lands for the last two years (a). But this doctrine 
liss since been justly overruled ; because if the lessor have 
the right of possesion but for a month, and make a lease for 
ae?en years, it will enure to his lessee for the month duly, and 
during that time he will be entitled to the possession; and, as 
the judgment in ejectment could not be used by the lessor as 
evidence of his title, he could not by reason of it keep 
possession after the month has expired (&). 

Seven years is the term usually declared upon; and the 
only direction necessaty to be given upon this point is, that 
the term be of a length sofficient to admit of the lessor's 
recovering posseanon of the land before its expiration; although 
the Courte are now very liberal in permitting lessors to amend 
in this respect, as will be stated hereafter (c). 

It is not necessary to gjve any local description of the 
premises in the declaradon beyond a statement of the coun^ 
in which they lay. A demise of premises ** situate in the 
cotmcy aforesaid," without any other local description, has 
been held sufficient on a motion in arrest of judgment(d); but 
it seems that the omission of all local description will be error, 
although the county and vill in Khich the (jentws war made are 
stated in the declaration, and the county is stated in the 
margin (e). But where the declaration stated, that one M. S. 
"at Hatteeli to the cotmtt/ of B." demised to phuntiff two 

<«) Boe V. ^miiamioii, 9 Lev. (c) Pott, page 179. 

140 i S. C. 3 K«b. 4!»0. id) Doe d. Edwsrdi v. G 

[b) B. N. P. 106 i aarke v. and Dos d. Bwwett d. Men 

Bowell, 1 Mod. 10; vufe Doe d. & E1L240. 

Strode p. SeatoD, 2 C, M. & R. (() Doe d. Rogers c. Batli 

738. & M. 440. 



174 



OP TBB DBimB. 



fiom whieh meBBuages defendant ai ffittmell ^far ^ 
said oiuted plaintiff; the Court oontideNc^ that the atatemBat 
of the ooBter being ai HoHDeU, amounted to a aufieieiii 
certainty that the lands demiaed lay ai HanoM (a)b 



When however the pfemisea are described as lying in a 
pariah, hamlet, ftc, the description moat be a correct one; 
and an uncertain or improper description will be &taL Tlun^ 
^ in the pariahes of A. and B. or one of them,** has been held 
too uncertun(6), though if the woids ^ or one of them** had 
been omitted, the description would have been suflBdeo^ 
though all the landa were contained in one of the parishes (e). 



Where the premises were described as rituate **in the 
parUhet of A.andB^ which parishes had been united together 
by act of Pariiament, for the maintaining rf their pocwr, but for 
no other purpose, the variance was held fiital; for the parishes 
remained entirely distinct, except as to the maintenance ci 
the poor {afy 

Where the premises were described as situate in the parish 
of d. and A, and it appeared that A. and A were separate 
parishes, the Court of Common Pleaa rejected the word parish 



(a) Goodiight d. Smallwood e. 
Strother, Blaek. 706. 

ih) Goodrii^t o. Fawsoii» 7 Mod. 
467; S. C. Barn. 184; CottiDg- 
ham o. King, Barr. 624, and the 
aatliorit&M then cited. ^ 

(e) Goodwin 9. Blackmaa, 3 Lev. 
334. In this case the ejectment 
was ** for a tenth part of a mes- 
suage in D. and ¥** and the whole 
messuage appearing in evidence to 
lay in D., and no part in F, the de- 
scription was held ill, because it 
was ** precisely of the tenth part 
of an entire thing ;*' though it was 
said by the Court, that if the eject- 
ment had been of an acre of land 
in D. and F.» and it appeared that 



the whole acre was in D., it would 
be well enough. The reason kf 
this diversity seems to be, that (ie 
acre being the whole thing do- 
manded, the description is snffi* 
dently certain, althongh it all be 
in one parish i whereas, when only 
a tenth part is demanded, it is un- 
certain which tenth part is mesiit, 
and, therefore, as no teotli pert 
answers the description, the iheriff 
could not give execution: tmeB 
gtuBre et tfide Burr. 330, and Doe 
d. Marriott v. Edwards, l M. & B. 

319. 

(dj Goodtitie v. Pinsent d. Un- 
miman, 3 Gampbw 374 ; 8. C. 6 
Esp. 128. 
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as sorplasage, and oonsidered the demise aa of lands in A. and. 
A (a); but in a case tried befiire Mn Baron Paike, in which 
the description was {Nredsely rimilar, the variance was held 
&taL '' Had the allegation," says the leamed Baron, <* been that 
the houses were in the parishes of 21. and B., I should have 
thought the aigument good in &vour of the divisibilitj of such 
allegation, but here the plaintiff has mentioned only one. 
parish, and that by a name which does not belong to any 
parish" (i> 

Whereth epremises were laid to be in the parish of Fam- 
ham, and were proved at the trial to be in the parish of 
Fannham Royal, it was held not to be a &tal variance, unless- 
it could be proved that there were two Famhams (c). Where 
also the premises were described as being in the parish of ^.,. 
and it was proved that there were two parishes of W.9 vis. IF0 
onTrym, and ]9^. on Severn, the descrq>tion was holden to be, 
sufficiendy certain, because '^in common language the addition 
is not used^ (d). 



When the premises lie in different parishes, it has been usual 
to enumerate the whole as lying in one parish, and to repeat 
the description of them as lying in the other parish; but it 
seems suflBcient to enumeiate them once only, describing them 
as lying in the parishes of ^. and £•, or in J. and & respec- 
tively (e). 

The number of messuages, acres, &c. mentioned in the 
demise, need not correspond with tiie number to which the 
lessor claims tide. He may declare for an indefinite number, 
as a hundred messuages, a thousand acres of araUe land, &a ; 
and care ahould be taken tiiat the number specified in the 



(a) Goodtitk d. Brembridfe v. £iat»9« 

Walter, 4 T^imt. 671. (A Dm d. James e. Harrie, 6 If . 

(() Doed. Marriott «. Bdwardi, k & 326. 

I M. 4 R. 319. (#) a Chitty, Fkee. 39S. 

(t) Doe d. Toilet «. Salter, 13 
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demise be laiger than the number claimed ; because^ althoogfa 
if he declare for more than he is entitled to, he may recover 
less, the reverse will not hold (a). Upon the same principie, 
if the lessor of the plaintiff be entitled to a moiety^ or other 
part, of an entire thing, as the half, or third part, of a house, 
he may recover such moiety, or third part, on a demand fiir 
the whole (6). 



OF THE ENTRY. 



The entry of the plaintiff on the land need not be alleged id 
the declaration, to be made on any particular day, although in 
the precedents it is usually so stated. It is sufficient if it be 
declared generally, that the plaintiff entered by virtue of the 
demise : nor does it seem to have been required, even in the 
ancient practice, to be more explicit, because, as the plaintiff 
entered by virtue of the lease, he must necessarily have entered 
after his title accrued ; though it was then said, that it nugfit 
have been otherwise, if the declaration had been pngiextu 
cufui he entered, for the plaintiff might enter unlawfiiUy, or 
before his time, under pretence of the lease (c). 



OF THE OUSTEB. 



The day upon which the ouster of the plaintiff, by the casosl 
ejector, is alleged to have taken place, should regularly be after 
the commencement of the supposed lease and entry. This is 
requisite, in order to support the consistency of the fiction; 



(a) Denn d. Purvis v, Purvis, 
Burr. 326$ Guy o. Rand, Cro. 
EUs. 13. 

(6) Ablett V. Skinner, 1 Siderf. 
2Q9 ; Goodwin o. Blackman, 3 Lev. 
334. In an ancient case it is said, 
tbat if an ejectment be brought for 
an acre of land, and the metes and 
bounds be described in the decla- 
ration, and the jury find the de- 



fendant guilty in half an acre of 
land, the verdict will be bad ; be- 
cause of the uncertainty of whkh 
part, or moiety, the plaintiff is to 
have execution. (Winkworth 9. 
Mann, Yelv. 114, tamem quare, et 
vide ante, chap. 2). 

(c) Wakeley o. Warren, 2 BoQ* 
Rep. 466; sed vide Douglas v* 
Shank, Cro. Eliz. 766. 
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because, as the title of the plaintiff is supposed to arise from 
the lease mentioned in the declaration, it would be. absurd for 
him to complain of an injury to his possession before, bj his 
own showing, he had any claim to be possessed. But it does 
not seem absolutely necessary that this consistency should be 
preserved; fd^ as the words *' afterwards, to wit," are always 
used immediately before mentioning the day of the ouster, it 
is most probable, upon the principles by which ejectments are 
at present regulated, that the Courts would in all cases con- 
sider an ouster laid previously to the day of the entry, ** as 
impossible and repugnant," and as such reject it (a). Even 
when the old practice previdled, and the true principles of the 
remedy were so little understood, every possible intention was 
made in favour of the plaintiff, when an ouster was alleged 
anterior to the time of the demise. Thus, on a demise from 
the first of February, 1752, to hold from the eighth of January 
before, an^ that afterwards, namely, on the 28th of January, 
1752, defendant ejected him, and it was insisted for the de- 
fendants, that the plaintiff's title did not commence until the 
first of February, and therefore that the ouster was lud too 
soon ; the Court held, that the day of the ouster, being laid 
under a scilicet^ was surplusage, and that ** afterwards " should 
relate to the time of making the lease, and then all would be 
well enough (5). In like manner, on a demise from the sixth 
of May, anno septinu>, by virtue of which pluntiff entered, and 
was possessed until afterwards, on the eighteenth of the same 
month, anno sexto supradictOt defendant ejected him, the 
Court held the declaration sufficient; because the ouster was 
laid to be on the eighteenth of the same month, which it could 
not be if it were done in the sixth year, and rejected the word 
$exio as inconsistent and void (c). Upon the same principle, 
where the demise was on the sixth of September, 2 Jac, by 
virtue of which the plaintiff held, until afterwards, (to wit) on 

(a) Adams v. Goose, Cro. Jac. 96. (b) B. K: P. 106. 
B. N. P. 106. (c) Davis V. Purdy, Yelv. 1S3. 

N 
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the fourth day of September, 2 Jac., defendant ejected hinv 
the declaration was holden good, and the words under the 
Mcilicet rejected as surplusage (a). 

From the case of Merrell r. Smith (6), it does not seem 
necessary to allege any particular day for the oipter^ provided 
it appears from the declaration, to be subsequently to the com- 
mencement of the term, and prior to the bringing of the action ; 
but in the precedents a day certain is always laid, and it is the 
better method to mention a particular day. 

With respect to the ouster in an ejectment for tithes, it i» 
said in the case of Worrall v. Harper (c), that where tfae 
ouster was set forth to have been made in the month of May, it 
was held ill, because there were no tithes to be ousted o{ at 
that season of the year ; but this doctrine is controverted by 
Gilbert, C. B., on the principle that the law does not judicially 
take notice of the time when tithes arise (d). 



OF AMENDING THE DECLARATION. 

It was formerly the practice not to permit the declaration 
in ejectment to be amended, until the landlord, or tenant, had 
been made defendant, and, consequently, if the defects were 
such as to prevent the Courts from granting the common role 



(a) Adams v. Goose, Cro. 96. 
Some old ejectment cases are to be 
found in Uie books, (Goodgain v. 
Wakefield, 1 Sid. 7 ; Evans v. 
Croker, 3 Mod. 198 ; Stephens o. 
Croker, Comb. 83; Higham v. 
Cooke, 4 Leon. 144: Osborn v. 
Rider, Cro. Jac. 135; Llewelyn o. 
Williams, Cro. Jac. 258 ; Clajrton's 
catte, 5 Co. 1), in which the ousters 
were laid on the same days as the 
demises, and which were decided 
upon the distinctions formerly 
taken, as to the time of the com- 
mencement of a demise, when 



stated in the lease to be *' fipom the 
date," and when from " the day of 
the date" of the lease; but, since 
the judgment in Pugh e. Duke of 
Leeds (Cowp. 714), by which it has 
been determined, that these ex- 
pressions shall be construed indif- 
ferently, either inchtswely or escb- 
nvely, so as to give effect to the 
deed, these cases can no longer be 
authorities. 

(6) Cro. Jac. 311 ; Jenk. 341. 

(c) 1 Roll. Rep. 65. 

(<i) Gilb. Eject. 67. 
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fer judgment against the casual ejector, the plaintiff's lessor was 
compelled to discontinue the action, and resort to a new eject*^ 
ment (a). But this practice is inconsistent with the present 
mode of r^^latmg the remedy ; and the Court would, it is 
presumed, now permit the lessor to amend his declaration 
before appearance, provided such amendment did no injustice 
to the tenant Indeed, where by mistake, the name of the 
tenant in possession was inserted at the commencement of the 
declaration, instead of that of the casual ejector, (the declara<^ 
tion and notice to appear being in other respects regular,) the 
Court granted the rule for judgment upon the common affida- 
vit of service, and suggested that if the tenant did not appear 
to the action, an application should be made to amend the 
declaration {b) ; but where the mistake was in the Christian 
name of the lessor, the Court would not allow the amendment 
to be made where there was no appearance (c). 



It is also said that, even after appearance, the declaration can 
be amended inform only, and not in matter of substance, but 
it is now difficult to point out what errors would be deemed 
substance, and not amendable. Under the strict rules, by which 
the action was formerly conducted, the demise, the length of 
the term, the time of the ouster, &c. (d), were all considered as 
matters of substance (e); and so unbending were the Courts 
upon these points, that if the term expired pending the action. 



(a) Roe d. Stephenson v. Doe, 
Bam. 186. 

C6) Doe d. Cobbey v. Roe, K. B. 
T. T. 1816. MS. ; Doe d. Dickenson 
V. Roe, 9 Dow. P. C. 363. 

(c) Doe d. Street v. Roe, 8 Dour. 
P. C. 444. 

{d) Formerly when a person de- 
clared in ejectment in the Common 
Pleas, it was the course of the 
Comty that after imparlance he 
should make a second declaration ; 
and when this practice prevailed, if 
the plaintiflT, by his first declara- 



tion, had laid the ouster before the 
commencement of his term, or 
omitted any other matter of sub- 
stance, though the second declara- 
tion were correct, he could not re- 
cover; because the declaration on 
the imparlance roll was the mate- 
rial one on which the action was 
grounded. — (Merrell v. Smith, Cro. 
Jac. 311. — Jenk. 341). 

ie) Doe d. Hardman v, Hiking- 
ton, Burr. 2447i and the cases there 
cited. 
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by injunction from the Court of Chancery at the defendant's 
application, or by the delay of the Court, in which the acdon 
was brought, in giving judgment, the lessor was obliged to 
resort to a new ejectment (a). 

A more liberal principle now prevails, and the demise, 
term, &c., are considered as formal only, and may be amended 
until the cause is called on for trial, and the jury sworn : the 
Judges acting uniformly on this sensible rule, that if the 
defendant has relied solely upon the formal defence^ and will 
surrender up possession upon the amendment being made, 
he shall be paid the whole of his costs, but if he refuses to re- 
linquish the possession and will hazard a trial notwithstanding 
the amendment, he is entitled to the costs of the amendment 
only(i). 



Thus with respect to the demise, in an ejectment to recover 
lands forfeited by the levying of a fine, where the demise was 
laid anterior to the entry, and the suit was staid by injunctioDi 
for more than five years after the fine was levied, so that the 
lessor was not in time to make a second entry, or bring a 
second ejectment, the Cjourt permitted the day of the demise, 
to be altered to a day subsequent to the day of the entry (r) 
So likewise in an ejectment upon a forfeiture, where the demise 
was laid anterior to the time of the forfeiture, the Court per- 
mitted the lessor to amend (upon payment of costs) afier the 
record was made up, and the cause set down for trial (d). Sfh 



(a) Anon. Salk. 267 ; S. C. 6 
Mod. 1 30 ; Scrape v, Rhodes, Barn. 
S; Driver v. Scratton, Bam. 17; 
Kesworth o. Thomas, And. 208; 
Thrustout 9. Gray, Cas. Temp. 
Hard. 165. 

{b) Doe d. Lewis v. Coles, 1 R. 
& M. 380 ; vide 1 Chitty, 535, note 
(a), and Doe d. Manning v. Hay, 1 
M. & Rob. 243. 

(c) Roe d. Hardman v. Rlking- 



ton. Burr. 2447. 

id) Doe d. Rumfordo. Miller, K. 
B. H. T. 1814, MS. This cam 
seems to carry the principle of al- 
lowing an amendment of the de- 
mise in an ejectment to its ntmoit 
limit. The ejectment was bronght 
npon a covenant to finish certain 
buildings in a workmanlike manner 
before the 29ihofS^t. 1813. The 
demise was laid on the 26th day o/ 
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also, a new count has been permitted upon a new demise after 
three Terms had elapsed and the roll had been made up and 
carried in (a). But this permission is not to be extended to 
the injury of the defendant, and therefore the Court will not 
suffer the demise to be altered to a day subsequent to the day 
of the delivery of the declaration, for this would be to give the 
lessor of the plaintiff a right of action which did not subsist at 
the time of the commencement of his suit {b). 

In like manner amendments have been permitted in the 
description of the premises, as by altering the parish from the 
parish of G. to " the parish of St. John in 6." (c), and by striking 
out after judgment and vrrit of error brought, where the eject- 
ment was brought for *' twenty messuages, twenty tenements, 
&C.,*' the words ''twenty tenements" ((2). At a similar stage 
of the cause also an amendment has been allowed bv the inser- 
tion of a local description of the premises, when all local 
description had been previously omitted {e). 

In like manner the term has been enlarged after its expiration 
upon payment of costs, although the issue was made up, the 
special jury struck, and the cause gone down to trial, before the 
mistake was discovered ; the (^ourt considering, that it was a 
plain mistake in the declaration, and might be amended by 
the writ, which spoke of a term not yet expired (/). 



March, 181 3» and the declaration 
delivered on the 29th qf Oct. 1813. 
The cause was set down for trial, at 
the first sittings in Middlesex, in 
Hilary Term, 1814; but stood over 
until the second sittings. And two 
days before the second sittings, a 
role to shew cause why the day of 
the demise should not be altered to 
the 30th of Sept. was obtained; 
and made absolute immediately be- 
fore the rising of the Court on the 
rooming of the second sittings. 



(a) Doe d. Beaumont o. Armi- 
tage, 1 D. & R. 173 ; 2 Chit. 302. 

(6) Doe d. Foxlow o. JeflTries, K. 
B., M.T. 1814, MS. 

(c) Doe d. O'Connell o. Porch.--- 
Coram Heath, J. Trin. Vac. 1814. 
MS. 

{d) Doe d. Lawrie o. Dyeball, 1 
M. & R. 330; 8 B. & C. 70, ante, 
p. 22. 

(e) Doe d. Rogers o. Bath, 2 N. 
& M. 440. 

(/) Roe d. Lee v. Ellis, Blk. 940. 
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An enlargement of the term was also permitted, by Lord 
Mansfieldi in a case where a judgment in ejectment in Ireland 
had been affirmed, upon a writ of error, in, the King's Bench in 
England, but, from various delays, the term in the declaration 
had expired before the plaintiff's lessor could obtain posses- 
sion (a); but in a late case, where a vast number of years had 
been allowed to elapse (nearly fifty) finom the date of the original 
judgment, the Court would not allow the term to be enlarged 
upon affidavits, stating that the cause had been staid in Chan- 
cery by injunction, and that from want of funds the original 
parties to the suit had been unable to proceed, and suggested 
that the proper course would be to apply to the Lord Chancellor, 
who might, if the case required it, order the parties to consent 
to the amendment (6). And in another case, where after a 
period of twenty years had elapsed from the date of the judg- 
ment, the lessor applied for permission to enlaige the term in 
order that he might sue out a scire facias to revive the judg- 
ment and obtain possession, the Court not only refused the 
rule, but Abbott, C. J. stated that he very much doubted 
whether in such a case the Court ought to allow the scire facias 
to issue, even if the term had not expired (c). 

When the old principles of the action prevailed, and the 
term was considered substance, and not amendable, the plain- 
tiff was not nonsuited if the term expired before the trial, but 
was permitted to proceed for his damages and costs, though 
not for the recovery of his land ; for the right to damages for 
the ouster remained, although the right to possession upon the 
lease was determined. It is not probable at the present day, 
that opportunity will be offered to raise a point of thb nature, 
but if the lessor of the plaintiff should act so negligently as to 
proceed to trial upon an expired term, there seems no reason 



(a) Yicart v. Heydoo, Cowp. 841. (c) Doe d. Reynell o. Tuckett, 2 
(Jb) Bradney v. Hasselden d. B. & A. 773. 
Harper, 1 B.&C. 121. 
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why the above-mentioned principle should not be applicable 
to the modem practice (a). 

OF THE NOTICE TO APPEAR (6). 

The name of the tenant in possession must be prefixed to 
the notice ; and, when the possession of the disputed premises 
18 divided amongst several, it is usual to prefix the names of 
all the tenants, to each separate declaration ; although it is 
not neoessary to prefix more than the name of the individual 
tenant, upon whom the particular declaration is served (c). 
The notice should contain the Christian and surnames of the 
'tenant or tenants in possession, and a notice addressed '* To 
Mrs, Hicis^ has been held insufficient ((^^ ; but a different 
rule seems now to prevail, and it is to be collected firom the 
sum of the recent cases, although some of them contain special 
facts as to the mode of service, that the insertion of a wrong 
Christian name, or the omission of the Christian name alto- 
gether, will not invalidate the notice («), and the reason for 
this nile seems to be, that the defendant would otherwise have 
the advantage of a plea in abatement which never is allowed 
in this action (/). But a notice directed ** to the personal 
representatives of A. B,^ {the deceased tenant) (g), or addressed 
to J, B,, and served upon C. D. will be insufficient (A). 



(a) Capel v. Saltonstall, 3 Mod. 
349. 

(b) Appendix, No. 13. 

(e) Roe d. Barlton o. Roe, 7 T. 
E. 477 ; Doe d. Field v. Roe, 1 
Har. St W. 516. 

(d) Doe V. Roe, 1 ChitV> 573. 

(e) Doe d. Wame v. Roe, 2 Dow. 
B. C. 517 ; Doe d. Folkee o. Roe, 3 
Dow. P. C. 567 ; Doe d. Froet v. 
Roe, 3 Dow. P. C. 563; Doe 
d. Peach o. Roe. 6 Dow. P. C. 63; 
Doe d. Smith v. Roe, 6 Dow. P. G. 



629 ; Doe d. Smart v. Roe, 9 Dow. 
P. C. 340 ; Doe d. Messer o. Roe, 

5 Dow. P. C. 716 ; Anon. 1 Chitty, 
573, note (a). 

(/) Doe d. Stainton o. Roe, 6 M. 

6 S. 303. 

(g) Doe d. Governors of St. Mar- 
garet's Hospital p. Roe, 1 B. Moore, 
113; Doe d. Pkiul v. Hurst, 1 Chit- 
ty, 162. 

(A) Doe d. Smith v. Roe, 5 Dow. 
P. C. 354. 
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The notice will be sufficient, although the address of tbe 
tenant be omitted, provided the tenant was duly served wirii 
a copy of the declaration before the first day tjf Term, and 
acknowledged such service (a). 

The notice must require the tenant to appear^, and apply to 
the Court to be admitted defendant instead of the casual 
ejector, within a certain time after the declaration is delivered; 
and when the provisions of the statute 1 Gea IV. c 87, s. 1^ 
are resorted to, the notice must also inform the tenant that he 
will be required to enter into a recognizance with two soffi- 
cient sureties, in such reasonable sum as the Court shsll 
direct, to pay the costs and damages which may be recovered 
in the action. 

The time when the notice should require the tenant to 
appear and apply to be made defendant, is regulated by tbe 
locality of the premises ; unless the proceedings are regulated 
by statute 1 Wm. IV. c. 70, s. 36, when the notice must inva- 
riably require the tenant to appear within ten days after tbe I 
delivery of the declaration. 



In all other cases when the premises are situated in Jjotidon, 
or Middlesex, the notice should be for the tenant to appear 
" on the first day " of the Term next after the delivery of the 
declaration, specifying the Term by name ; but it will be suf- 
ficient if the notice be to appear generally of the Term, though 
in such case the tenant will have the whole Term to appear ia 

When the premises are situated e]8ew];iere than London or 
Middlesex, the notice should require the tenant to appear gene- 
rally in the Term next ensuing the delivery of the declaration, 
naming also the Term as before directed, though it will be 
sufficient when the proceedings are in the Common Fleas, if 

(a) Doe d. Pearson v. Roe, 5 B. Moore^ 73. 
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it require him to appear in the issuable Temiy next ensuing 
such delivery, although a non-issuable Term intervene (a). 

It is not advisable to deviate from these general forms ; but 
there are cases in which the Courts have allowed other forms 
to prevail Thus a notice to appear ** in th^ beginning of the 
Term (b),^ to appear '* in . next Hilary," omittidji; the word 
Term (c), to appear ** within ten days," being served imme- 
diately before Term (d), have been held sn£Scient ; and where 
the notice was to appear ''next Easter Term" and was dated 
May 13, and the affidavit of service stated that it had been 
explained to the tenant that he was to appear in the next 
Trinity Term, the Court granted a rule nisi (e) ; but notice to 
appear "on the morrow of the Holy Trinity (/)," or "in eight 
days of St. Hilary (^)" and to appear " in due time," have been 
held insufficient (A). 

Where a declaration delivered in Easter Vacation was entitled 
of Easter Term, and the notice was to appear on the first day 
of next Term, the Court granted the common rule for judgment 
against the casual ejector during Easter Term (t ). Where also 
the notice had been given by mistake for Hilary instead of 
Trinity Term, and the tenant was afterwards informed of the 
mistake, a rule nisi was granted {k) ; and in a subsequent case, 
upon a similar error, Holroyd, J. granted the common rule (/). 
Where also the declaration was by original, and the notice was 
as if by bill, omitting " wheresoever, &&," the variation was 
held immaterial (m). But where the notice was to appear in 



Ca) Doe d. Clarke o. Roe, 4 {g) Lackland d. Dowling v. Bad- 
Tatmt 73S. . land, 8 Moore, 79. 

(6)Tredder O.Davis, Barnes, 175. {h) Doe d. Isherwood r. Roe, 2 

(e) Doe d. Diamond o. Roe, S Nev. & M. 476. 

Dov. 308. (t) Anon. K. B., E. T. 1817» MS. 

(d) Anon. 1 Dow. P. C. 18. \h) Anon. 2 Chittj, 171. 

(e) Doe d. Symet o. Roe, 5 Dow. (0 Doe d. Greaves, 2 Chitty, 172. 
P. C. 667. (m) l)oe d. Thomas v. Roe, 2 

(/) Sd. N. P. 640. Chitty, 171. 
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eight days of St. HUartfy instead of Hilary Term geoenlh, 
the Court refbsed the rale (a) ; as they also did wfaeiv tbe 
declaration was entitled in the King's Bench, aod the notice 
was to appear in the Common Pleas{b); though a nile nisi 
has once been granted in a precisely simUar case (c). 

The notice should regularly be subscribed with the name of 
the casual ejector, and formerly proceedings have been set aside 
for an irregular ngnatuie; but it is now sufficient if the nolice 
be subscribed with the name of the ncmiinal plaintifi^ or of the 
lessor, or of any other person (d^ 

In a case where two notices were annexed, one in the usud 
form, and the other requiring the tenant to appear, and enter 
into recognizance pursuant to Greo. IV. c. 67, the Court granted 
the common rule, allowing the plaintiff to treat the second 
notice as surplusage {e). 

There are only two reported cases in which amendments 
have been made, by rule of Court, in the notices subscribed (o 
the declaration; but it cannot be doubted that any amendments 
would now be allowed, which the justice of the case might require. 
Thus an amendment was permitted in a country cause, where tbe 
notice was to appear in Michaelmas Term, when, according to 
the practice in country causes at that time, it should have 
been to appear in an issuable Term, and the affidavit stated, 
that if the lessor were not permitted to amend, he would be 
barred by the Statute of Limitations, from bringing a new . 
ejectment. A rule nisi was in the first instance granted, 



(a) Lackland d. Dowlingo. Bad- Bam. 172 ; Haxlewood d. Price v. 

land, 8 B. Moore, 79. Thatcher, 3 T. R. 351 ; GoodtHled. 

(6) Doe d. Lewis v. Roe, K. B. Duke of Norfolk v. Notitle, 6 B. & 

M. T. 1821, MS. A. 849. 

(c) Doe d. Evans v. Roe, 9 Dow. («) Doe d. Roberts o. Roe, 5 Dov. 

P. C. 998. P. C. 508. 

(li) Peaceable r. Troablesome, 
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^prhich on showing cause was made absolute (a). And a like 
<x>ujrse was pursued where the words " or you will be turned 
out of possession of the same^" had been omitted in the 
notice (ft). 



(a) Doe d. Bass r. Roe» 7T. R. (W Doe d. Darwent v. Roe, 3 
469. Dow. P. G. 336. 



188 



CHAPTER VII. 

Of the Service of the Declaration and Proceedinffs to Judgmai 
against the Casual Ejector when no Appearance* 

Thb declaration in ejectment being considered by the Comts 
as a kind of writ or process, the rales bj which its delivery to 
the tenant in possession are regulated resemble the service of a 
writ rather than the delivery of a declaration. It is in truth a 
substitute for a writ, and is the only warning which the ieuant 
receives of the proceedings of the claimant The CoQits 
therefore before they authorise a judgment to be enteied 
against the casual ejector, require full proof that the decbr 
ration has been duly received by the tenant, and that its 
nature and contents were explained at the time of the seivioa 

Our next inquiry will be directed to the different inddentB 
attendant upon this service, and the different modes by whidi 
it may be effected 

The service of the declaration (except when the proceediDgs 
are under the stat. 1 Wm. IV. c. 70 (a), when the service rousf 
be within ten days next after the title has accrued) must be ef- 
fected before the first day of the Term in which the notice at ite 
foot directs the tenant to appear(&); and whensoever Easter may 
fall, April 15 is always for this purpose reckoned the first daj 
of Easter Term (c). It must either be served personally upon tbe 
tenant in possession of the premises at the time of the servieej 
or satisfactory proof given by afiSdavit on the motioiz br 

<a) Vide post, chap. 12. (c) Doe d. Frodiham 9. Boe, 6 

{b) Reg. Gen. Trin. Term, 1831. Dow. P. C. 479. 
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jvidgment against the casual ejector, either that it duly 
reached his hands within the proper time, or that the service 
could not be duly effected. 

The power exercised by the Courts in granting rules for 
judgment against the casual ejector is entirely discretionary ; 
and they correctly watch with the utmost jealousy erery 
deviation from the rule requiring personal service. This due 
attention on their part to the interests of the party in posses- 
sion, has given rise to many minute and to some almost 
imperceptible dbtinctions in the reported judgments; but the 
governing principle of all the decisions is, that unless the Court 
be thoroughly satisfied that the tenant in possession at the 
time of the services has been duly served widi the declaration 
at the proper time, or that the utmost diligence has been used 
to effect such service, the rule for judgment against the casual 
ejector will not be granted. 

The modem cases upon these points are singularly numerous, 
and they may be arranged under the following heads, 
namely ; when there are two or more tenants in possession, or 
the possession is held by the tenant in some peculiar capacity ; 
when the tenant is bankrupt, or lunatic ; when the service is on 
an agent, attorney, or bailiff; when the tenant is dead, or has 
absconded; when the service is upon the wife of the tenant, or 
a member of, or servant in his family ; when the service is 
prevented by fraud or violence ; and when the premises are 
entirely deserted. 

When personal service has been effected, it is immaterial 
whether it be upon the demised premises or elsewhere (a), or 
whether the party is or is not living within the jurisdiction of 
the Court (i) ; but it must be remembered, that the service must 

(a) Savage v, Deot^ Stran. 1064 ; {jb) Doe d. Daniel v. Woodrcrffe, 
Taylor 9. Jefts. 1 1 Mod. 302. 7 Dow. P. C. 494. 
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In ejectments to recover posaession of dissentiiig meeting 
houses, sendee on the minister and one of the trustees {a), oo 
the trustees and at the meeting house (A), on the trustees sod 
the sexton who holds the keys (c)» on a surviving lessee sod a 
sextoness (d), and on an officiating mimster and a party paying 
the chapel rates (e), have been held sufficient. In some of 
these cases, rules absolute were granted in the first instance, in 
other rules nhi, but the reasons for these difierences are not 
perceptible. 

In ejectments for free schools service upon the master sod 
sticking the declaration on the door, and service on a penoo 
resident in the school-house have been held good services (/j. 



When the tenant has become bankrupt, service on the offi- 
cial assignee only, and on a person ** representing himself "as 
messenger in possession, has been held sufficient service to 
warrant the ordinary rule (g) ; whereas service upon all the 
assignees, upon the tenant himself, and upon the messenger, 
has been held only sufficient for a rule nisi (A). 

If the tenant in possession be a lunatic, the service shoold 
notwithstanding be upon him, although he be confined in s 
lunatic asylum (t) : unless he has been found lunatic, in which 
case it seems the service should be on his committee (i). Ser- 
vice upon the daughter (d), or servant (0), is insuffici^ent ; bat 



(a) Doe d. Smythe v. Roe, 8 
Dow. P. C. 509. 
ib) Doe d. Gray v. Roe, 7 Dow. 

P. c. 700. 

(c) Doe d. Scott v. Roe, 6 Seott» 
732; Doe d. Dickens v. Roe, 7 
Dow. P. C. 121. 

(dy Doe d. Kushner v. Roe, 7 
Dow. P. C. 97. 

(e) Doe d. Earl Somers o. Roe, 
8 Dow. P. C. 292. 

(/) Doe d. Smyth 0. Roe, 8 Dow. 



P. C. 509 ; Doe d. Earl Somen f . 
Roe, 8 Dow. P. C. 292. 

(g) Doe d. Baring v. Roc, 6 Dow- 
P. C. 456 ; Doe d. Johnson 9, Boe, 
I Dow. P. C. 493. 

(A) Doe d. Chadwick v. Roe, 9 
Dow. P. C. 492. 

(t) Doe d. Gibbard v. Roe> 9 
Dow. P. C. 844 ; Doe d. Brown 9. 
Roe, 6 Dow. P. C. 2/0. 

(k) Anon. LoSt. 401. 
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in a case, where C, who lived with the lunatic and transacted 
his businesBy would not permit the deponent to have access to 
her, whereupon he delivered the declaration to C, the Court 
granted a rule nisi against the lunatic and C, and held the 
service on C, to be good service (a). 

Where the tenant was personated, at the time of the service, 
by another, who accepted the service in the tenant's name, the 
Court granted a rule nisij and directed that leaving a copy of 
the rule at the house, with some person there, or, if no one was 
to be met with, affixing it to the door, should be good service (6). 
But service on a person who asserts that he is owner, and that 
there is no tenant in possession is not alone sufficient, even for 
a rule to shew cause (c). 

Service upon an agent is insufficient, unless the tenant is 
iresident abroad, or has absconded to another country, or keeps 
out of the way to prevent service (cQ. 

Service upon a person appointed by the Court of Chancery 
to manage an estate for an in£uit, although the estate con- 
sisted of a laige wood, of which no tenant was in possession, 
has been held insufficient (e) ; but it would seem that service 
upon a bailiff, who delivers the declaration over to the tenant's 
attorney, or upon the tenants attorney himself, accompanied 
by an undertaking on the part of the attorney, to appear to the 
action, will be sufficient foundation for a rule nisi (/)• 

(a) Doe d. Lord Aylesbury v. W. & D. 49 ; Doe d. Robinson v. 
Roe, 2 Chitty, 163. Roc, 3 Dow. P. C. 11; Doe d. 

(b) Fenn d. Tyrrell o. Denn, Morpeth r. Roe, 3 Dow. P. C. 570. 
Barr. 11 SI. («i Goodtitle d. Robert! o. Bad- 

(c) Doe d. Davis o. Roe, 1 Price, title, 1 B. & P. 3S5. 

P. a 11. v/) Jenny d. Mills v. Cutts, 1 

(d) Doeo. Roe, 4B. & A. 653; Scott, 52; Anon. 1 Chitty, 181; 
Doe d. Treat v. Roe, 4 Dow. P. C. Doe d. Collins v. Roe, 1 Dow. P. 
378 1 Doe d. Tomkins o. Roe, W. C. 613 ; Anon. 2 Chitty, 187, 
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When the tcnaDt is dead, in order to make service upon his 
representatives sufficient, they should be addressed by name 
in the notice ; and the affidavit should state them to be tenants 
in possession. If this cannot be done the lessor should proceed 
under the stat 11 Geo. IL c. 19, as in case of a vacant pos- 
session; and if a servant of the deceased tenant remains on the 
premises and resists the claimant in his endeavours to obtain 
possession, he may be treated as tenant, and the declaration 
served upon him as such (a). And where the premises were 
held by lease, and the lessee was dead, and the ejectment was 
brought for a forfeiture, service on the administratrix, to whom 
it was sworn that it was believed that the interest in the lease 
passed, and on the person in possession of the premises, was 
held good service (6). 

When the tenant has absconded, services upon the wife, upon 
a broker having the key of the house with instructions to let 
it, upon the tenant's attorney and '^ a person believed to have 
been left in possession by the tenant," together with service at 
the tenant's last place of abode, leaving the declaration at the 
tenant's countiy house, when he had rendered the demised 
premises inaccessible, affixing the declaration on a conspicuous 
part of the premises, and upon the door of a bam in which 
the tenant had occasionally slept, where there was no dwell- 
ing-house, and the like have been held good services (c) ; 
but in all these cases it has been required that it should 
appear distinctly in the affidavits of service, that the tenant 
had absconded or kept out of the way to avoid service, 

(a) Doe d. Paul v. Harst, 1 Chit. Doe d. Scott v. Roe, 6 Bing. N. C. 
162; Doe d. St. Margaret West- 207; Anon. 2 Chitty, 179 ; Doe d. 
minster v. Roe, 1 Moore, 113; et Hill o. Roe, 2 Chitty, 178 ; Fenn d. 
vide Hazelwoodd.Pricev. Thatcher, Backle v. Roe, 1 N. R. 293 ; Bar- 
3T. R. 351. row o. Roe, 1 Man. & G. 23S; 

(b) Doe d. Pamphilon v. Roe, Sprigbtlej d. Collins I7. Dorch, 
1 Dow. P. C. 186. Burr. 1116. 

(e) Doe V, Roe, 1 D. & R. 514 ; 
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that his residence was unknown, and that reasonable diligence, 
shewing the nature thereof, had been used to effect the service 
in the ordinary manner (a). 

It has however in one case been held that an affidavit that 
the tenant was abroad, and that it was uncertain when he 
would return, accompanied by service on the premises on the 
tenant's servant was of itself sufficient for a rule nin (i). 

Where premises were charged with an annuity, with a right 
of re-entry for arrears, and the tenant in possession was resident 
abroad for the purpose of avoiding his creditors, the Court of 
Common Pleas considered that service of the declaration on 
the premises and affixing a copy upon the outer door of the 
house was insufficient ; and refused also to permit service on 
the solicitor of the tenant to be deemed good service, unless 
the residence abroad was for the express purpose of avoiding 
service in the particular action (c) ; and in a case in the King's 
Bench, in which it was sworn- that the party went abroad to 
avoid the service of the declaration, the affixing of a copy of 
the declaration was required, as well as service upon a servant 
of the tenant on the premises (d). 

With respect to service upon the wife of the tenant in pos- 
session the dedsions are certainly in some respects contradic- 
tory; but the rule to be collected from the majority of them 
is, that the service will be held sufficient if the Court is satis- 
fied that the parties are man and wife, or have represented 
themselves and are believed so to be, and that they are residing 



(a) Anon. 1 Chit 605; 2 Chit. (e) Rae d. Fenwick p. Doe, 3 

177 ; Doe d. fiatson v. Roe, 2 Chit Moore, 576 1 Doe d. Bracebridge o. 

176; Doed. Lowe o. Roe, I Chit Roe, 7 Scott, 689. 

505 ; Doe d. Tarply o. Roe, 1 Chit (d) Doe d. Jones v. Roe, I Chit 

506. 213 ; Doe d. Loweo. Roe, 2 Chit 

(6) Doe d. Mather ©. Roe, 5 Dow. 177 ; Doe d, Hele v. Roe, 2 Chit 

P. C.552. 178. 

o2 
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together at the time of the service (a). Where the senrice oa 
the wife is effected upon the demised premises (6% or it would 
seem at the residence or place of business of the husband, if it 
be near to them (c), the Court wQl assume that they are Gving 
together, otherwise that fiict most be stated in the affidavit of 
service; and this rule applies although the service be efieded 
at the dwelling-house of the parties, if it be not on or near the 
demised premises {d). 



The mere acknowledgment of the wife, that she has 
a declaration, and given it to her husband, if it be not per* 
sonally served upon the wife will not be good service (e); nor 
will the Court allow a declaration of the wife respecting her 
husband's absence, &c. to be made use of agamst him for the 
purposes of the rule (f) ; nor will a declaration where the ser- 
vice has not been personally on her, that she will see her hus- 
band and tell him what to do, or any thing of a like nature 
avail (y). But where the wife ran in and closed the door so thst 
the deponent could not leave the notice with her ; but he resd 
and explained the same aloud, and a£Bxed a copy on the door, 
the Court granted a rule nm, upon the ground, it should seem, 
that this was in the nature of a personal obstruction to the due 
service of the notice (A). 



(a) Doe d. Walker v. Roe, 4 M. 
& P. 1 1 ; Doe d. Brenner v. Roe. 
8 Dow. P. C. 135 ; Doe d. Simmons 
V. Roe, 1 Chitty, 228; Doe d. 
Grange v. Roe, 1 Dow. N. S. 274. 

(b) Goodtitle v. Badtitle, 4 Taunt. 
820. 

(c) Doe 9. Roe, 1 Dow. P. C. 67 ; 
Doe d. Bath, Marquis of, v. Roe, 7 
t)ow. P. C. 692. 

(d) Goodright d. Waddington o. 
Thrustout, 2 W. Black. 800 ; Doe 
d. Wingfield v. Roe, I Dow. P. C. 
693 ; ^ht d. Bomsall v. Wrong, 
8 D.&R.84S Doe d. Graff 9. Roe, 



4 Dow. P. C. 456 ; Doed, Wnfiamf 
V. Roe, 2 Dow. P. C. 89; Doe d. 
Mingay o. Roe, 6 Dow. P. C. 162 ; 
Doe d. Boulcott v. Roe, 7J>ow. ?» 
C. 463. 

(e) Goodtitle d. Read v. Badtitk^ 
1 B. & P. 384 ; Doe d. Tucker t. 
Roe, 2 Dow. P. C. 775. 

(/) Doe d. Wilson v. SiDitb,3 
Dow. P. C. 379. 

ig) Doe d. Briggs o. Roe, i Tkm* 
P. C. 312. 

U) Doe d. Nash o. Roe, 8 Dov. 
P. C. 306. 
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Service upon the wife of one of two joint tenants will not 
bind the co-tenant (a). 

When the service is on a member of the fistmily the rule is^ 
that it must appear from the affidavit of service that the decla- 
ration was delivered to the party served before the first day of 
the Term, and that the tenant has subsequently acknowledged 
that he received the declaration or knew of its contents before 
such first day ; that is to say, in other words, that the tenant 
was himself served through the medium of the member of his 
fiunily in due time (b). In accordance with the principle of 
this rule, if the acknowledgment of the tenant should be that he 
received the declaration on a Sunday, it will not be sufficient, 
because service upon him on that day by the lessor himself 
would be void (c). 

There are only two reported cases in which the Courts have 
so far deviated from this wholesome and intelligible rule as to 
grant rules absolute in the first instance, where the service has 
been upon a member of the fiunily and not acknowledged by 
the tenant to have been received by him before the first day 
of Term. In one of these cases the tenant was ill, and the 
daughter took the declaration up stairs, and when she returned 
said she had read and explained it to her fiither (d); in the 
other, the tenant afterwards came to the attorney of the lessor 
of the plaintifl^, and said he knew the time was coming when 
** something must be done ** (e ). But there are several cases 
in which, from circumstances, the Courts have been induced to 
grant rules nisi, and the principle seems to be that such 



(s) Wood. L. & T. 463. Duant v. Roe, S Scott, 459. 

(6) Roe d. Hambrook o. Doe, 14 (c) Doe v. Roe, 6 B. & C. 764 ; 

Eut, 441 ; Doe d. Macdongall v. Doe d. Warren v. Roe, 8 D. & R. 

Roe, 4 B. Moore, 20 ; Doe d. Hal- 342. 

sey 9. Roe, 1 Chitty, 160; Doe d; (d) Doe d. Cockbum v. Roe, 1 

Tittdall o. Roe^ 2 Chitty, 180 ; Right Dow. P. C. 692. 

d. F^man e. Roe, 2 Chitty, 180 ; (e) Doe d. Agar v. Roe, 6 Dow. 

Doee. Roe, 5 B.& C. 764; Doe d. P. C. 624. 
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niles will be granted when the Court has reaaonable ground* 
for inference that the declaration did reach the tenant's hands 
before the first day of Term, although there is no direct pioof 
of the fiust 

The following illustrations of this principle will be fooi^ 
in reported cases. Where the service was on the son^ wlio 
said his father was ill and unable to attend to bn«ne9s» ac- 
companied by an admission of the wife that bier hushand bad 
received the declaration (a). Where the party having served 
the son, met the tenant and told him what he had done, and 
the tenant said, ^' then there is no time to lose " (6). Where 
the son said, ^* my father came home the same night» and I 
gave him the declaration" (c). Where after service upon the 
son, a summons for particulars was taken out by the tenant's 
attorney (cO« Where a daughter-in-law said, ''she bad 
delivered the declaration to her £Either-in-law, who sud he 
would instruct an attomey*'(e}* Where the service was on the 
daughter, and the wife acknowledged before the first day of 
Term that the declaration had come to her husband's hands (/). 
Where the tenant was bed-ridden, and the service was oo 
the daughter on the premises (g). Where the service was on the 
son on the premises, and it clearly appeared that the tenant 
was keeping out of the way to avoid service (A). Where the 
tenant was in America and the son managed his businesB (i). 
Where the tenant was at home and refused to be seen (y|. 
Where the service was on a servant, and the tenant s attome; 

(a) Anon. Chitty, 182; Doe d. Dow. N. S. 543; Doe d. Chaffe/ 
Messier v. Roc, 5 Dow. P. C. 7l6. 17. Roe, 9 Dow. P. C. 100. 

(b) Doe d. Brickfield o. Roe, ! (ff) Doe d. Frost e. Roe, 8 Dov- 
Dow. N. S.270. P. C. 301. 

(c) Doe d. Timmins v. Roe, 6 (k) Doe d. Luff o. Roe, 3 Dov. 
Dow. P. C. 765. P. C. 575. 

id) Doe d. Evans v. Roe, 2 Dow. (t) Doe d. Potter v. Roe, 2 Scott, 

N. S. 334. 378. 

(e) Doe d. Sykes v. Roe, 7 Scott. (j) Doe d. Moody v. Roc, 8 Dow. 

121. P. C. 306. 

(/) Doe d. Morgan v. Roe, 1 
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acknowledged that the declaratioD had been received (a). Where 
the tenant refused to make any acknowledgment, but referred 
to his attorney, who also refused to make any (6). Where the 
servant was desired to deliver the declaration to his master, 
and he stated that he bad done so {c\ and the like. And in 
all cases of this character, if cause be shown against the rule, 
the Court will require the affidavits to state affirmatively, that 
the tenant did not receive the declaration before the first day 
of Term {d). 



Notwithstanding the above decisions, in the great majority 
of which the affidavits in support of the rules con tun no affirm- 
ative statement either by the acknowledgment of the tenant 
or otherwise, that the declaration reached his hands before 
the first day of Term, it is very doubtful upon the reported cases 
whether a mere acknowledgment by the tenant himself that 
he has received the declaration, unaccompanied by an admis- 
sion, that such receipt was before the first day of Term (although 
such acknowledgment should be made on the first day of 
Term) is a sufficient foundation even for a rule to shew cause. 
The decisions nearly balance in point of number, but the good 
sense seems to be with the minority, which hold that if the 
service be upon a member of the family in due time and 
the tenant acknowledge that it has reached his hands, it is 
sufficient to justify the Court in calling upon him to show 
affirmatively the time when he did receive it {e). It is sin- 



(a) Doed. TeverttU v. Snee, 2 D. 
&R.6. 

(6) Doe d. EldertoD v. Roe, I 
Dow. N. S. 585. 

(c) Doe d. Jones v. Roe, 1 M. & 
Scott, 597. 

(d) Doe d. Protheroe v. Roe, 4 
Dow. 3S5. 

(e) Sufficient— Doe d. Smith v. 
Roe, 4 Dow. P. C. 265; Doe d. 
Figgins V. Roe, 2 M. & G. 294 ; 
Doe d. Gibbard v. Roe, 3 M. & 



6. 87 ; Doe d. Notting v. Roe, W. 
W. & D. 69. Inaufficient— Doe d. 
Emeley v. Roe, 1 M. & G. 87 ; Doe 
d. Finch o. Roe, 5 Dow. P. C. 225 ; 
Doe d. Marshall o. Roe, 2 Ad. & 
Ell. 588 ; Doe d. Tindale v. Roe, 2 
Chitty, 180; Doe d. Macdoogallo. 
Roe, 4 Moore, 20 ; Doe v. Roe, I 
D. & R. 563 ; Roe d. Hambrook v. 
Doe, 14 East, 44 1 ; Doe d. Martin 
V. Roe, 1 Har. & \V. 4C ; Anon. 2 
Chitty, 87. 
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gular that in this conflict of cases it should have been niled, 
that an acknowledgment by a member of the fiunily^ that she 
has given the declaration to the tenant, unaccompanied bj a 
statement of the time when she so gaye.it, is sufficient to call 
upon the tenant to state affirmatively .the time of its receipt, 
whatever doubts may exist as to the effect of such an acknow- 
ledgment by the tenant himself (a). 

When due service is prevented by firaud or violence, die 
Courts will generally grant rules absolute in the first instance, 
and at all times rules to shew cause ; but in addition to a state- 
ment of the particular facts of fraud or violence, it is always 
required that the affidavit should state affirmatively that the 
declaration was affixed to, or lefl upon the demised premises 
Affidavits containing such statements, and stating also facts 
similar in character to the following, namely* that in deponent's 
belief the tenant was at home, but was denied for the purpose 
of avoiding service {b) ; that the door of the house was locked, 
but that deponent saw the niece through the window, and it 
appeared by conversations, that the declaration was afterwards 
brought to the plaintiff's attorney (c); that the tenant^ ori^ 
seems bis wife {d), had refused to receive the declaiatioD, 
whereupon deponent left it on a chair, explaining the nature 
and object of the service (e) ; that the declaration and notice 
were passed under the door, the party refusing to open 
it, or listen to any explanation of its nature and object (/); 
that the son was duly served on the premises, and stated that 
his father was gone out and would not return until midnigb^ 
accompanied by a statement on the next day from the wife, that 
the husband had returned but was again gone out, she did not 

(a) Doe d. Threader v. Roe, 1 Dow. P. C. 441. 

Dow. N. S. 261. ^ (c) Doe d. Visger o. Roe, 2 Dow. 

(6) Doe d. Turncroft v. Roe, 1 p. C. 449. 

Har. & W. 371. (/) Doe d. Lowndes r. Boe, 7 

(c) Doe d. Mortlake v. Roe, 2 Mee. & W. 439 ; Doe d. Lord Sum- 
Dow. P. C. 444. mers v. Roe, 5 Dow. P. C. 653. 

id) Doe d. Courthorpe v. Roe, 2 
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know where (a), and the like {b\ have been held sufficient for 
rules absolute or rules to shew cause according to the disposition 
of the presiding Judge. 

When the premises are totally deserted, and there is no one 
upon whom service can be effected, the claimant must resort to 
the ancient practice, unless the case falls within the provisions of 
Stat II Geo. 2, c 19, s. 16, and 57 Geo. 3, c. 52, when he must 
proceed as on a vacant possession (c). 

But cases are not wanting in which this rule has been de- 
parted from. Thus where one part of the premises was vacant, 
and the residue in the occupation of tenants, service on the 
tenants, and affixing a declaration on the door of the unoccupied 
part has been held sufficient (cQ. And where a house had been 
kept locked up for four months, and no one had been seen to 
enter or come out of it, and it was impossible to see whether 
any goods were left on the premises (e), and where in an eject- 
ment by a mortgagee, it was not clear that the premises were 
lq;ally vacant, and the mortgagor was purposely keeping out 
of the way (/), affixing declarations on the doors of the pre- 
mises have been held sufficient for rules niii. In like 
manner a rule nisi was granted where the tenant and his 
fiunily had embark^ for' America, and the service was by 
affixing a declaration to the door of the premises, and reading 
over and explaining the same on the premises to the servant of 
a tenant of another part of the premises (g). 



(a) Doe d. Wetherell r. Roe, 3 
Dow. P. C. 441. 

ib) Doe d. Crolej v. Roe, 2 Dow. 
N. S. 345. 

(e) Doe d. Norman v. Roe, 2 
Dow. P. C. 399, 428 ; Doe o. Roe, 
4 Dow. P. C. 173 ; Doe d. Darling- 
ton, (Lord) o. Cock, 4 B. & C. 269 ; 
Doe d. Barrows v. Roe, 7 Dow. P. 
C. 326 ; Doe d. Showell v. Roe, 3 
Dow. P. C. 691 ; Doe d. Seabrook 



V. Roe, 4 Moore, 350. 

(4) Doe d. Evans o. Moore, 4 
Moore, 469; Doed. Handler. Roe, 
3 M. & W. 279; Doe d. Timothy 
V. Roe, 8 Scott, 126. 

(e) Doe d. Law o. Roe, W. W. & 
D. 187 

(/) Doe d. Smith o. Roe, W. 
W. & D. 69. 

(y) Doe d. Osbakliston o. Roe, 1 
Dow. P. C. 456. 
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Where the declaration was tendered on the day hefote the 
first day of Term, but the defendant's servant said, he had 
orders not to receive any such thing, whereupon it was not 
then serred, but was left at the house upon the day foUowiog, 
the Court reiiised the rule, saying, '' We sometimes make that 
service, under particular circumstances, good, whic^ othenrue 
would have been imperfect ; but here there was no service on 
the proper day, and we cannot antedate the service** (a). 

When the service is good for part, and bad for part^ the 
lessor may recover those premises for which the aerwUx is 
good ; but if he proceed for all, and obtain poeseasion bj 
means of a judgment against the casual ejector, the Court will 
compel him to make restitution of that part, for which the 
service was bad (i). 

When a rule niri for judgment against the casual ejector is 
served on persons who appear and show they are not in pos^ 
session, and have no claim on the premises, they are entitled 
to the costs of being brought before the Court (c). 



OF THE AFFIDAVIT OF SERVICE (d). 

When the service of the declaration })as been efiected, the 
next step to be taken, in order to obtain judgment against the 
casual ejector, is to make an affidavit of such service ; which 
affidavit is annexed to the dedaration, and is the ground upon 
which the rule for judgment is to be moved for. In oTdiaary \ 
cases this motion is of course^ that is to say, such only as 
requires counsers signature; and the modon will not be 
received in Court unless there is something special in the 
service (e)y but when any special circumstances exist, the rule 

(a) Wood. L. & T. 466. (<f) Appendix, No<. 16, 17. lS• 
(6)Ibid.463; Appendix, No. 41. {e^ Doe d. Wdchon «. Roe. ^ 
(c) Doe d. Tonsley o. Roe, 1 M. Dofr. P. C. 271. 
& G. 490. 
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must be moved for as in other cases ; and the motion may then 
be made, either before, or after the service of the declaration ; 
althoughi if the lessor be aware of the obstacles he will have to 
encoanter, it is better to move, prior to the service, for a rule 
to show cause, why a service of such a nature as shall be stated 
in the affidavit should not be sufficient (a)b 

The affidavit may be sworn before a Judge, or a commis- 
sioner* and should be regularly made by the person who served 
the declaration ; although the Court have been satisfied with 
the affidavit of a person, who sa^ the declaration served upon, 
and heard it explained to the tenant in possession (6). 

The affidavit should be entitled in the name of the casual 
ejector and not of the real defendant (c) ; and where there are 
several demises, it will be vnrongly entided if entitled ** on 
the demise" of one only, vnithout mentioning the others (d), or 
if entided <<on the demise or demises of ^. and.jB. (e)f but 
an affidavit entided ** on the several demises of A., £,, C, 
and D.,^ where some of the demises were joint demises, has 
been held sufficient (/). And where the lessors are personal 
representatives, their character need not be noticed in the title 
of the affidavit (9). 

The affidavit must state in addidon to the facts incident to 
the service, which have been already fully commented upon 
in the preceding pages, that the notice annexed to the 
declaiadon (unless the tenant should happen to be an 
attorney (h) ), was read and explained at the time of the 

(a) Methold v. Noright, Blk. 290 ; Uoyd, 2 Dow. N. S. 330. 
Gulliver v. Wagstaff, Blk. 317. if) Doe d. Bairlea v. Roe, 5 Dow. 

(b) Goodtided. Wanklen v. Bad- P. C. 447. 

title, 2 B. & P. 120. (y) Doe d. Jenka v. Roe, 2 Dow. 

Cc) Anon. 2 Chitty, 181 . P. C. 55. 

{d) Doe d. Ck>u8in8 v. Roe, 4 M. (A) Doe d. Duke of Portland v. 

& W. 68. Roe, 1 D9W. N. S. 183. 

(e) Doe d. Neville k Another v. 
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service^ or generallj that the tenant was informed of its intent 
and meaning (a), or satisfiu^toiy reasons given^ whj such 
reading and explanation did not take place (b). 

If the affidavit only state that the notice was retid, the 
service will not be sufficient (c); and where it yirsa said, oo 
the delivery of the declaration, '* This is an ejectment from Mrs. 
C, D. (d) ;" as also where the expression was, ** This is an 
ejectment from Mrs. C. D., but it is not intended to turn yott 
out of potsessionf but to get into the receipt of the rents and 
profits (d) ;" the services were held not to be good (cQ ; and an 
insufficient service of this kind will not be aided by an 
explanation after the first day of Term of its nature and 
meaning (d). But if the tenant acknowledge that he under- 
stands the meaning and intention of the seryioey it will be 
goody without any such reading or explanation («). And an 
affidavit has been held sufficient which merely stated that the 
tenant appeared to be acquainted with the intent of the 
declaration, without stating that it had been either read or 
explained to him (/). 

In a case where it was alleged in the affidavit of service 
that the declaration ** was read over to the tenant," witboat 
alleging also that it was explained, Patteson, J., is reported to 
have said, ^* That will do ; it has also been held, that explana- 
tion without reading over will suffice. Rule granted ;** and in 
another case upon an allegation precisely similar, Tindal, C. J. 
is reported to have said, ** We had better not get into a new 



(a) Doe d. Scriven v. Roe, I W. B. H. T. 1821, MS. 

Vi. & H. 584. ie) Doe d. Quintin v. Roe, K. B. 

(b) Doe d. Geoigev. Roe, 3 Dow. T. T. 1816, MS. ; Doe d. Stone o. 
P. C. 541. Roe, 3 Hodges, 14 ; Doe d. Jones 

(c) Doe d. Whitfield v. Roe, K. o. Roe, 1 Dow. P. C. 518. 

B. T. T. 1815, MS. ; Doe d. Wade (/) Doe d. Downee «. Ro^ ^ 

V. Roe. 6 Dow. P. C. 51. ^ Dow. P. G. 565. 

(d) Doe d. Edwards v. Roe, K. 
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form of affidavit These proceedings are very uninteUigible 
to common people. Rule refused (a)." 

The affidavit must be positive that the person served was 
the tenant in possession {b), or that he acknowledged himself 
to be so (c)* It will not be sufficient to swear inferentialljy as 
for example, that deponent ^ served the tenant in possession 
by serving j1. B. {d)^ or to disclose facts from which a legal 
inference may be drawn that the party served is the tenant in 
possession {e)\ nor to qualify the possession of the party 
served by stating that the service was upon him as. executor or 
the like (/> 

An affidavit that deponent did serve A. B. tenant in 
possession, or his fo^e^ is not sufficiently certain as to either (y). 
So also affidavits, that the deponent did serve the wives of ^. and 
B* who, or one of them, are tenants in possesmon (A), that he 
served the person in possession (i), that he served the occu- 
pier (k), and that he served A. B. whom he verily believed to 
be the tenant in possession (/}, have been held insufficient. 

When the party served as tenant in possession appears to 
the action, the Court will not set aside his appearance, on a 
suggestion by the lessor of the plaintiff that he has no interest 
in the premises (m). 



(a) Doe V. Roe, I Dow. P. 0. 
428 ; Doe d. Wade v. Roe, 6 Dow. 
P.C. 51. 

(b) Doe 0. Roe, 1 Chitty, 674. 

(c) Anon. I Barnard. 330 ; Good- 
title 0. Davif , 1 Barnard. 429. 

{d) Doe d. Dalby v. Hitckcock, 
9 Dow. N. S. 1. 

(«) Doe d. Jonea v. Roe, 5 Dow. 
P. C. 226. 

(/) Doe V. Roe, 2 Tyr. 158. 

Of) Birkbeck v. Hnghea, Bam. 
173. 



(A) Harding d. Baker «. Green- 
smiUi, Bam. 174. 

(t) Doe d. Robinson v. Roe, 1 
Chitty, 118 ; Doe d. Frasero. Roe, 
5 Dow. P. C. 720. 

(k) Doe d. Jackson «. Roe $ 4 
Dow. P. C. 609. 

(0 Doe V. Badtitle, 1 Chitty, 
215; Doe d. George 9. Roe, 3 Dow. 
P. C. 22. 

(m> Doe d. Tomer v. Gee, 9 Dow« 
P. C. 612. 
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If sevenil persoiw be in possession of the disputed premises, 
and sepitrate declaiBtions in ejectment be served upon them, 
one affidavit of the service upon all, annexed to the copy of 
one declaration, is sufficient, provided one action of ejectment 
only be intended {a) ; but if the ejectments are made several, 
so as to have separate judgments, writs of possession, &c., then 
separate affidavits, of the several services upon the diffisrent 
tenants, must be annexed to copies of the several dedarations 
respectively (6). 

When one action only is intended, the names of ofl the 
tenants are generally prefixed to each notice ; but where the 
name of the individual tenant alone, upon whom each 
particular declaration was served, was prefixed to the notice 
to such declaration, so that it could not be sworn, that a copy 
of any one declaration and notice had been served on all the 
tenants, the Court, notwithstanding, thought one rule suffi- 
cient (c); but where in a case in other respects similar, no 
name whatever was introduced in the notice appended to the 
copy of the declaration annexed to the affidavit of service, 
the Court refiised the rule (cQ. 

An affidavit stating the deponent had personally served 
A.f B,i C, and i)., the four tenants in possession with true 
copies of the declaration, &c.,'' has been held insufficient, 
because it was not sworn specifically that each tenant had been 
personally served. The only mode of rendering this decision 
intelligible is, by assuming that the word personally in the 
affidavit must have been taken to refer to the deponent and not 
to the tenants (e). 



(a) Appendix, No. 1 7. (4) Doe d. Ludfoid «. Roe, 8 

(6) 2 SeU. Prac. 100. Dow. P. C. 600. 

(c) Roe d. Burlton o. Roe, 7 T. (e) Doe d. Levi v. Roe, 7 Dow. 

R. 477. P. C. 102. 
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When an affidavit of service is defective, the Court virill not 
grant a rule upon an undertaking that a supplemental affidavit 
shall be made remedying the defect ; but upon obtaining such 
supplemental affidavit, the rule may be moved for as in 
ordinary cases (a). 

Where the proceedings are under stat 4 Gea IL c. 28» the 
affidavit must be positive that there is no sufficient distress 
upon the premises, the deponent's " belieP will not be 
sufficient (ft). 

When the action is founded on stat. 1 Grea IV* a 87, s. 1, 
instead of moving for judgment in the ordinary way, the lessor 
should be prepared with the affidavits required by that statute, 
in addition to the usual affidavit of service ; and the motion 
should be for a rule to show cause '* why the party should not 
undertake, upon being admitted defendant, besides entering 
into the common rule, and giving the common undertaking, 
to give the plaintiff judgment, in case he obtain a verdict, of 
the Term next preceding the trial ; and why he should not 
enter into a recognizance by himself and two sufficient 
sureties, in a sum to be named by the Court, to pay the costs 
and damages which may be recovered in the action." 

When the claimant proceeds upon the stat. 1 Wnu IV. c. 70, 
8. 30, it must be sworn, in addition to the usual affidavit of 
service, that the relation of landlord and tenant subsisted 
between the lessor and the party in possession, and that the 
* interest of the latter expired within ten days next before the 
service of tiie declaration. 

When the affidavit was sworn on June 8, 1840, and 



(a) Jenny d. Preston v. Cntto, 1 (b) Doe v. Roe, 3 Dow. P. C 
N. R. 30S; Goodtitle d. Sandye v. 413. 
BadtiUe, K. B. T. T. 1819. MS. 
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Stated the senrice to have been made <' on May 269"* wkhout 
■flying 'Mast," or mentioning any year, it was oonsideied 
insufficient (a). 



OP JUDGMENT AGAINST THS CASUAL SJECTOB. 

The declaration having been duly served and the affidavit 
of service prepared, the next step to be taken in the cause by 
the lessor of the pluntiff is to move for judgment against die 
casual ejector; that is to say, that the plaintiff shall be at libetty 
to sign judgment by defiiult unless the party interested sfaaff 
appear to the action and plead to issue within the time limited 
in the rule (6). These motions, unless there be something ^- 
cial in the service of the declaration, are motions of cooza^ 
requiring only the signature of counsel, and will not be received 
in Court, but must be taken at once to the proper officer to 
draw up the rule. If, however, any special circumstances do 
exist, the rule must be moved for as in other cases. 

Much diversity and some complexity formerly prevailed, 
with respect to the practice of the different Courts as to the 
time of moving for these judgments, and also as to the time for 
the appearance of the parties interested, but the practice is now 
much simplified and uniform in all of them. 

With respect to the time of moving for judgment against the 
casual ejector, the motion ought r^^ularly to be made during 
the Term in which the tenant is directed to appear bj the 
notice at the foot of the declaration ; but the motion may not- 
withstanding be made at any time during the Term next £>IIow- 
ing such Term (c), (but not afterwards) (cf), though it is 

(c) Doe d.Fo6ter v. Roe,8 Dow. Walker v. Roe. 9 M. & W. 426; 

P. a 784. Doe d. Wilson v. Boe. 4 Dow.R 

(6) Appendix, Na 30, 91, 33. a 134; Doed.Fen v-Boe, I Do*. 

(c) Doe V. Roe, 3 Tjr, 734; 3 N. S. 777. 

Dow. R C.I96; Doe d.B«rtli9. (i) Doe*. Boe^lDow.P.C.495. 
Roe» 4 Bing. N. a 675; Doe d. 
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somewhat doubtful upon the authorities whether if the motion 
be so delayed the Courts will grant a rule absolute in the first 
instance (a). With respect to the time of appearance the rules 
areas follows: — 

In town causes, that is to say, when the premises are situated 
in London or Middlesex, if the notice be to appear within the 
fiiBt four days of Term, and the nile be moved for before the 
last four days, the tenant must appear within four days after the 
time of moving ; but if the motion be not made until within 
the last four days of Term, then the tenant need not appear 
unul two days before the next Term. 

If in town causes the notice be to appear of the Term gene- 
rally, and the rule for judgment be moved for early in the Term, 
the tenant has until the last day of such Term to appear, but if 
the motion be not made until within the last four days of Term, 
the practice as to the time of appearance is the same as if the 
notice had been to appear on the first day of Term. 

In country causes, that is to say, when the premises are 
situated elsewhere than in London or Middlesex, the tenant 
must always appear within four days after the Term in which 
the rule for judgment is obtained, whether the notice be to 
appear of that Term generally, or within the first four days 
thereof, or of the Term next before the Term in which the 
motion is made. 

When the action is brought under the provisions of the stat. 
1 Wm. IV. c. 70, s. 36, the tenant must in all cases enter his 
appearance within ten days after the delivery of the decla- 
ration. 

(a) Right d. Jeffery v. Wrong, 2 Doe d. Croome c. Roe, 6 Dow. P. 

Dov. P. C. 348 ; Doe d. Wilson v. C. 270 ; Doe d. The Earl of War. 

Roe, 4 Dov. P. C. 124 ; Doe d. wick v. Roe, 9 Dow. P. C 714. 
Wiggs V. Roe, 5 Dow. P. C. 662 ; 



210 OF THE AFFIDAVIT OF BBRVICB. 

The rule for judgment against the casual ejector miisr in all 
cases be drawn up, and taken away fiom the office of the derk 
of the rules, within two days after the end of the Term in whicfa 
the rule has been obtained, or no further proceedings can be 
had in the action (a). 

By a late rule of Court, the party entitled to appear has mm 
the privilege of appearing and pleading to the action in town 
causes, at any time after the service of the declaration, and beftit 
the end of the fourth day of the Term in which he is required 
by the notice to appear, and in country causes before die end 
of the fourth day after the Term in which he is required to 
appear, although the plaintiff may not have obtained a rule for 
judgment against the casual ejector (ft), and may also proceed 
to compel the plaintiff to reply or sign judgment of nam prou 
And a plaintiff, who has omitted to obtain a rule for judgment 
within the prescribed time is in return privileged on the pro- 
duction of such plea, to an order of a Judge for leave to draw 
up a rule for judgment, as of the time at which such rule would 
have been regularly obtained (c). 

When the time appointed for appearance is expired, it is not 
necessary to give a rule to plead, or to enter an appearance 
for the defehdant (cf), but judgment may be at once fogneA 
against the casual ejector {e\ but such judgment must not be 
signed until the day next after that on which the rule ezpves; 
and if Sunday happen to be the last day, not until Tuesday (/)• 
If also the lessor delays to sign judgment for upwards of a 

(a) Reg. Gen., M. Term, 31 Geo. within four days tfter the Tenn u 

3. in country causes. 

{b) This rule does not include in (c) Reg. Gen., H. T. 4 Vie.; 1 Q- 

terqis town causes in which the B. R. 1. 

notice is to appear of the Term ge- {d) Doe d. Morgan o. Roe, 2 AT 

nerally ; but it is probable that the & W. 423. 

Courts would hold them to be (e) Appendix, No. 23. 

within its equity, and allow the (/) Hyde d. Culliford o. Thnut- 

defendant to appear and plead out, Sayer, 303. 



•i 
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year, the tenant will be entitled to a Tenn's notice before 
judgment can be signed (a). 

When the action is against several tenants in possesuon, and 
the notice at the foot of the declaration is addressed to all of 
them, and each tenant is served with a copy addressed to all, 
there should be only one rule lor judgment against the casual 
ejector (6). 

Judgments against the casual ejector irregularly obtuned, 
will, as a matter of course, be set aside, if the application be 
made at the proper time (c) ; and as the situations of claimant 
and defendant in ejectment are materially different, the Courts 
are liberal in their rules for setting aside such judgments, 
although regularly signed, provided the application be made 
before execution. And they will also grant them in special 
cases after execution executed, as for example if collunon 
appears to have existed between the lessor and the tenant (J), 
or if the omission to appear arises from the inadvertence of the 
attorney («); but they are of course more stringent as to grant- 
ing these rules after the possession is changed, than whilst the 
parties continue in the relative positions they occupied at the 
commencement of the proceedings (/)• 

The regular mode of setting aside such judgments is by rule 
of Court, for the party having obtained the judgment to give 



(a) Doe d. VenioD v Roe. 7 Ad. 
& £U. U. 

(6) Doe d. Vorley o. Roe, 2 Dow. 
N. S. 52. 

(c) Doe d. Parr v. Roe, I a B. 
R.700. 

(d) Goodtitle v. Badtitle, 4 Taunt 
820; Doe d. Grocers' Company o* 
Roe, 5 Taunt. 205 ; Doe d. Thom- 
son V. Roe, 4 Dow. P. C. 115; vide 



contra Doe d. Troughton v. Roe, 
Burr. 1996; Dobbs o. Pasyer, 
Stran. 975 ; Mason d. Kendale v. 
Hodgson, Bam. 250. 

(e) Doe d. MuUarkey v. Roe, 11 
Ad. & £11. 333 ; Doe d. Shaw v. 
Roe, 13 Price, 260. 

(/) Doe d. Ledger v. Roe, 3 
Taunt. 506. 
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up the poflsession ; but if the circumstances of the case require 
it, the Courts will order a writ of restitution to be issued (a). 

When a party obtains possession under an in^egular judg- 
ment, the order for the restoration of the possession to the 
defendant should be made upon the party in possession, and 
not upon the sheriff; and it would seem that a Judge at Cham- 
bers has no power to order a writ of restitution (6). 

Where a party having been permitted to defend alone, as 
landlord, died before the trial of the cause, devising his rad 
estates to £., and the lessor (having committed no wil/b/ 
delay,) was prevented by the Statute of Limitations from bring- 
ing a fresh ejectment, the Court gave him leave to &gD jadg- 
ment against the casual ejector in the old suit, and issue 
execution thereon, unless B. would appear and defend as 
landlord (c). 

(a) Goodright d. Russell v. No- (b) Doe d. Williams «. Williazm, 

right. Barn. 178; Davies d. Poyej 2 Ad. & Ell. 381. 

V. Doe, Blk. 892 ; Appendix, No. (c) Doe d. Grubb v. Grubb, S 

41. B.&C. 457. 
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CHAPTER VIIL 
Of the Appearance — Plea — and Issue. 

In the preceding Chapter, the proceedings on the part of 
the claimant have been considered, and the suit conducted to 
its termination, when no appearance is entered in pursuance 
of the notice subscribed to the declaration. We must now 
consider the proceedings on the part of the tenant in possession, 
and point out the persons who may appear and defend the 
action, in what manner such appearance should be made, and 
the other steps necessary to be taken to bring the question to 
trial. 

Notwithstanding the power possessed by the Courts of 
framing rules for the improvement of this remedy, the inter- 
ference of the Legislature has at times been called for, and it 
has been most beneficially exerted in regulating the appear- 
ances to the action. The tenant in possession, being the per- 
son primd facie interested, is, of course, the party on whom 
the declaration is always served ; although it frequently hap- 
pens in practice, that the lands belong to some third person 
out of possession, to whom such service can afford no informa- 
tion of the proceedings against him, and who by the common 
law has no remedy against his tenant if he omit to give him 
notice of them. By the rules and practice of the Courts also, 
for it would scarcely be correct to say by the common law, the 
landlord it seems was not permitted to defend, even when he 
did rec9eive notice, unless the tenant consented to become a 
co-defendant with him (a) ; and no means exbted by which 

(c) LiU. Pr. Reg. 674. 
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the tenant cteald be compelled to appear, and be made mdi 
co-defendant (a). This system occasioned great inooDTenieooe 
to landlords. The tenants from negligence, or fiwod, fre^ 
quently omitted to appear themselves, or to give to the land- 
lords the necessary notice ; and although judgments against 
the casual ejector have been set aside, upon affidavits of aicam- 
stances of this nature, the remedy was still very incomplete (i;. 

To remedy these imperfections, the Courts are aatborbed 
by 11 Geo. II. C. 19, s. 13, to suffer the landlord to make him- 
self defendant by joining with the tenants in case they shall 
appear; but in case they shall refuse, or neglect to appeir, 
and the landlord shall desire to appear by himself the Coort 
shall permit such landlord so to do, judgment being first signed 
against the casual ejector, and order a stay of execution upon 
such judgment until they shall make further order therein. 

By the 12th section of the same statute it is also enacted, 
" That every tenant, to whom any declaration in ejectmcDt 
shall be delivered, shall forthwith give notice thereof to his 
landlord, bailiff, or receiver, under the penalty of forfeitii^ the 
value of three years' improved, or rack-rent of the demised 
premises to be recovered by action of debt'* 

This latter section has been interpreted to extend only to 
those cases, in which the ejectments are inconsbtent vrith tbe 
landlord's title. Thus, a tenant of a mortgagor, who does not 
give him notice of an ejectment, brought by the mortgagee 
upon the forfeiture of the mortgage, is not within the penalties 
of the clause (c). 

The first enactment in the thirteenth section of this statute, 
namely, that landlords may be made defendants by joioiflg 



(a; Goodright v. Hart, Stran. 880. (c) Buckley o. Buckley, 1 T. R- 
{b) Anon. 12 Mod. 211. 647. 
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with the tenants in possession, is decidedly only a legislative 
sanction of the previous uniform practice of the Courts; and 
it is also said, by Wilmot, J., in the case of Fairchum d. Fow- 
ler v» Shamtitle {a), that landlords were permitted before this 
statute to defend ejectments without joining the tenants in 
possession* There is indeed but one case extant in which 
the contrary doctrine is maintained (fr) ; and the loose notes 
to be found of cases previous to that decision certunly &vour 
Mr. J. Wilmot's opinion (c). It is therefore probablci that 
the practice was not clearly settled until the time of such deci- 
sion, and that the statute was enacted in consequence of the 
inconvenience resulting fix>m it {d). 

By the words of the statute the Courts can admit landlords 
only to defend, and difficulties have fiequently arisen, as to 
the meaning of the word landlord in the act, and as to what 
interest in the disputed premises will be sufficient to entitle a 
person claiming title, to appear and defend the action. 

In the first reported case upon the construction of this 
section, it was holden, that it was not every person claiming 
title, who could be admitted to defend as landlord, but 
only he, who had been in tome degree in poseeesion, as 
receiving rent, &c. ; and upon this principle, the Court would 
not allow a devisee claiming under one will to defend as 
landlord in an ejectment, brought by a devisee claiming 
under another will of the same testator (0). But this doctrine 
was afterwards reprobated by Lord Mansfield, in a case where 
the principles of the section were fully considered, and the 
decisions, anterior to the act, investigated and explained. 

(«) Borr. 1301. (d) Fairdaim d. Fowler o. Sham- 

(6) Goodrig)it v. Hart, Stran. title. Burr. 1290, 129S. * 

830. (e) Roe d. Leak 0. Doe, Bam. 

(c) LAmb V. Archer, Comb. 208 ; 193. 

Anon. 12 Mod. 211. 
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" There are (says Lord Mansfield) two matters to be con- 
sidered. First, whether the term * landlordy ought not, as to 
this purpose, to extend to every person whose title is connected 
to, and consistent with, the possession of the occupier, and 
divested, or disturbed, by any claim adverse to such possession, 
as in the case of remainders, or reversions, expectant upon 
particular estates: secondly, whether it does not extend, as 
between two persons claiming to be landlords dejure^ in right 
of representation to a landlord de factor so as to prevent either 
from recovering by collusion with the occupier, vdthout a fair 
trial with the other. Where a person claims in opposition to 
the title of the tenant in possession (a), he can in no light 
be considered as landlord: and it would be unjust to the 
tenant, to make him a co-defendant: their defences might 
clash. Whereas, where there is a privity between them, their 
defence must be upon the same bottom : and letting the 
person in behind, can only operate to prevent treachery and 
collusion. It is no answer, " that any person affected by the 
judgment may bring a new ejectment;" because there is a 
great difference between being plaintiffs or defendant^ in 
ejectment {by* 



(a) Driver d. Ozendon v. Law- 
rence^ Blk. 1259. 

(b) Fairclaim d. Fowler v. Sham- 
title, Burr. 1290, 94. The prin- 
ciples laid down by Lord Kenyon, 
C. J., in the case of Lovelock d. 
Norris v. Dancaster (3 T. R. 783), 
seem to support the doctrine of 
Lord Mansfield, above mentioned ; 
although, from the omission, in the 
report of the case, of the facts upon 
which Lord Kenyon's judgment 
was founded, the point cannot be 
clearly ascertained. 

It was moved, that the cestui 
que trust might be made defendant 
in ejectment instead of the tenant, 
and objected to on the opposite 



side, because he had never been in 
possession, and could not be ccm* 
sider^d as a landlord under the 
statute 11 Geo. IL c. 19> e* 13. 

Lord Kenyon, C. J. " If the per- 
son requiring to be made a defend- 
ant under the act had stood in the 
situation of immediate heir to the 
person last seised, or had been in 
the relation of remainder-man, un- 
der the same title as the original 
landlord, I am of opinion that he 
might have been permitted to de- 
fend as a landlord, by nrtue of the 
directions of the statute ; but here 
the very question in dispute be- 
tween the adverse party and him- 
self is, whether he is entitled to be 
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The judgment in this case was not, indeed, ultimately-given 
upon these points; but the principle upon which the statute 
is to be interpreted, seems to have been established by it; 
and we may now consider, that the word landlord is extended 
to all persons claiming title, consistent with the possession of 
the occupier: and that it is not necessary they should pre- 
viously have exercised any act of ownership over the lands. 
Thus, the Courts have permitted an heir, who had never been 
in possession, to defend where the father, under whom he 
claimed, had died just before, having previously obtained the 
same rule (a). So a devisee in trust, not having been in 
possession, was permitted to defend (6), and a mortgagee has 
been made defendant with the mortgagor (c) ; but in a recent 
case, the Court refused to permit a mortgagee to defend, 
because it did not appear that he was interested in the result 
of the suit (d). 

If a party should be admitted to defend as landlord whose 
title is inconsistent with the possession of the tenant, the lessor 
may apply to the Court, or to a Judge at Chambers, and have 
the rule discharged with costs (e). If, h^ever, he neglect to 
do so, and the party continue upon the record as defendant, 
such party will not be allowed to set up such inconsbtent title 
as a defence at the trial (/)• 



landlord or not ; and therefore we 
are not autboriaed to extend the 
proriaion of the atatate to each a 
case aa thia/* The rule waa dia- 
charged. 

(a) Doe d. Heblethwaite r. Roe, 
cited 3 T. R. 783. 

(ft) Lovelock d. Norria v. Dan- 
caster, 4 T. R. 122. 

(c) Doe d. Tilyard r. Cooper, S 
T. R. 645. It doea not appear, 
from the report of thia caae, whe- 
ther the mortgagee had previonaly 



received any rent ; but, from the 
principlea above laid down, the cir- 
cnmatance aeema immaterial. (Sed 
OMfeB.N.P.95). 

(cO Doe d. Pearson v. Roe, 6 
Bing. 613. 

(e) Doe d. Harwood v. Lippen- 
cott ; Coram Wood, B. Trin. Vac. 
1817, MS. ; Doe d. Horton v. Rya, 
2 Y. & J. 88. 

(/) Doe d. Knight v. Lady 
Smythe, 4 M. & S. 447; Doe d. 
Mee V. Litherland, 4 Ad. & Ell. 784. 
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la the time of Lord Mansfield the Court of King's Bencb^ 
in a case which has already been fiiequentlj cited, threatened 
to exercise a stringent act of equitable jurisdiction, with 
respect to the admission of a perscm daiming title, to defend 
an ejectment The action was brought by one, daiming as 
the heir of a copyholder; and the lord of the manor, claiming 
by escheat pro defectu hcerecUs, obtained a rule to show cause, 
why he should not be admitted defendant. After considerable 
argument as to the legality of the lord's claim to defend, it was 
agreed by both parties, at the recommendation of the Court, 
that the then ejectment should be discontinued, and a fi^sh 
one brought in the lord's name, in which the heir should be 
admitted defendant: and Lord Mansfield, C. J. declared 
afterwards, that if the heir had refused to consent to this 
arrangement, they would have admitted the lord to defend* 
and that if the lord had refused his consent, they would have 
discharged the rule (a). 

A wife has been permitted to defend, where the title of the 
plaintiff's lessor arose from a pretended intermarriage with her, 
which marriage she disputed (6). 

But a parson claiming a right to enter, and perform divine 
service, has been held not to have a sufficient tide to be 
admitted defendant (c) ; and, where the application for admis- 
sion appeared only a device to put off the trial, the Court 
refused to grant a rule (d). 

It may be useful to observe, that it is not necessary for the 
landlord to be made defendant in order to make his title 
admissible in evidence; but that he may with the tenant's 

(a) Fairclaim d. Fowler «. Sham- (c) Martin o. Davis, Stran. 914 ; 
title. Burr. 1290. frid. con. HilliDgairorth o. Brew- 

(b) Fenwickv. Gravenor« 7 Mod. ater, Salk. 356. 

71. (4) Fenmck'a case, Salk. 257* 
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consent defend in tlie tenant's name. And where a suit was 
so defended, and the lessor of the plaintiff, having knowledge 
thereof, obtained from the tenants a retraxit of the plea, and 
a eognopit of the action, the Court directed the judgment to 
be set aside (a). 



Where the party served as tenant in possession appears to 
the action, the Court will not set aside such appearance, on an 
affidavit of the claimant, that such party has no interest in the 
premises, if he swear in answer, that he is the under lessee of 
the parties who are represented by the lessor as the parties 
really interested (fr). 

It may here be observed, that when several tenants are in 
possession, to whom the claimant delivers declarations for 
different premises, the Court will not join them in one action, 
on the motion of either party, although the claimant has but 
one title to all the lands i for, if the motion be made on the 
part of the plaintiff, the Court will object, that each defendant 
must have a remedy for his costs, which he would not have if 
all were joined in one declaration, and the plaintiff prevailed 
only against one of them ; and, if it be made on the part of 
the defendants, that the lessor might have sued them at 
different times, and it would be obliging him to go on against 
all, when perhaps he might be ready against some of them 
only(c)L But where several ejectments are brought for the 



(a) Doe d. Locke r. Franklin, 7 
Tbant 9. 

(jb) Doe d. Turner v. Gee, 9 Dow. 
P. C. 612. It is difficult to under- 
stand, how the Court can in any 
case set aside an appearance of a 
party on whom a declaration has 
been served as teiumt in passesnou^ 
unless it is prepared to try the me- 
rits upon affidavit. It would seem 
that the true principle of the above 
case is not the one drawn from it; 



but the following, namely, that 
when there are two tenants in pos- 
session, one tenant shall not be 
permitted ^to appear for the pre- 
mises in possession of the other 
tenant, because the claimant has 
served the declaration upon him in 
respect of such tenant, as well as 
for the premises in his own pos- 
session. 

(e) Medlicot o. Brewster, 2 Keb. 
524 i Smith V. Crabb, Stran. 1149. 
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iame premises^ upon the same demise^ the Court on modon, or | 
a Judge at his Chambers, will order them to be cpnsolidated (a); 
and although, where the premises are different, the Coart will 
not consolidate the actions, yet where on a rule to show came 
why the proceedings in all the causes (which were thirlj-seven 
in number, and brought against the several inhabitants of the 
houses in Sackville-street) should not be stayed, and abide the 
event of a special verdict in one of them, as they all depended 
upon the same title. Lord Kenyon, C. J. said it was a e c andalom 
proceeding on the part of the claimant, and the role was made 
absolute (6). 

Thus fiur as to who may appear, we must now consider how 
the appearance should be made, and the conditions upon wfaidi 
it is allowed* 

The appearance should, in all cases^ be entered of the Tenn 
mentioned in the notice ; and where the notice was to appear 
in Hilary Term, and the tenant entered an appearance in 
Michaelmas Term, and did nothing fiuther, and the plaintiff*8 
lessor, finding no appearance of Hilary Term, signed jodgment 
against the casual ejector, the Court held the judgment 
regular, but afterwards set it aside upon payment of oosCs^ to 
try the merits (c). 



When the party who wishes to be made defendant is not 
the tenant, or aetmal landlord, but k(u Mome interest to suitah^ 
the Court must be moved, on an a£Bdavit of the fecti^ to 
permit him to defend with, or without, the traiant, as the case 
may require. 

When the actual landlord appears either jointly with dK 
tenant or alone, counsel's agnature is requisite to a mcdaa 

(a) Grimsloiie d. Lord Gowcr r. {b) 2 SelL Pkrac 144. 
Burghers Barn. 176; Rord.Biirl- (r) Maaoo d. Keodill r. Uodgtoit 
urn r. Roe» 7 T. R. 477. Bam. SM. 
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(which is motion of oourae, and most be annexed to the 
consent rule) to admit the landlord and tenant, or landlord 
cnljy to defend; accompanied abo, when the landlord appears 
alone, with an affidavit of the tenant's refiisal to appear (a). 

Where the tenant appears alone no motion is necessary; 
and it will be only necessary for the attorney to prepare a 
<x>nsent rule, and entitle it in the margin with the names of 
the plaintiff and casual ejector, inserting also therein, in all 
cases, with as much accuracy as he can, such part of the 
premises described in the declaration, as he wishes to defend 
for, and stating in the body the consent of both parties that 
the tenant be made defendant. He must then sign his name 
to this paper, which is called the agreement for the consent 
rule, and take it with the memorandum of appearance to the 
proper officer for entering appearances, who marks it with 
the seal of office to denote an appearance is entered, and then 
delivers it, t<^ther with a plea of the general issue, to the 
plaintiff's attorney, who may then sign the agreement, and 
take it to the office for rules of the Court in which the action 
is brought, who will draw up the consent rule thereupon (b); 
which consent rule is, in truth, a copy of the agreement, 
prefixing only the date of drawing it up, omitting the premises 
in the maigin, and adding, ^* by the Court," instead of the 
attomies* names, at the end. 

If the tenant refuse to appear, the landlord cannot appear 
in his name, nor appoint an attorney to do so for him, and 
an irregular appearance of this sort will be ordered to be 
withdrawn (c). 

When the landlord is admitted to defend without the 
tenant, judgment must be signed against the casual ejector, 

(a) HobtoD d. Biglaod 9. DobsoBp (b) Appendix, No. 25. 
Bam. 179; 2 Sell. Prac. 102; Ap- (e) Roe d. Cook r. Doe, Barn, 
pendix, No. 29- 39» 178. 
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according to the conditions of the consent nde. The reason 
for this practice ia» to enable the claimant to obtain pooQemon 
of the premisesy in case the verdict be in his finronr; because* 
as the landlord is not in possessiony no writ of possession could 
issue upon a judgment against him. 

By a recMit rule of Court, the tenant may appear and plead 
within the usual time for «ppearin^ although the claimant has 
not moved for judgment against the casual ejector; and he 
may move for judgment of nan proi. : after he has so appeared 
and pleaded, although the claimant shall not have entered 
into the consent rule (a). 

When it happens that the lessor of the plaintifF claims lands 
in the possession of different persons, and one of the tenants 
would be a material witness for the others, such tenant should 
suffer judgment to go by default, as to the part in his 
possession ; because, if he appear, and be made a defendant, 
he becomes a party to the suit, and consequently cannot be a 
witness therein; and it seems that if he appear and plead, 
the Court will not afterwards strike out his name upon 
motion (i). 

Where a party has appeared with others, and entered* into 
the consent rule by mistake, and afterwards applies to have 
the appearance withdrawn and his name struck out of the rule 
on an affidavit that he is in possession of no part of the 
premises, the Court will grant the application on his under- 
taking to permit execution to issue for any part of die 
premises of which he may be in possession (c). 

With respect to the conditions required from the party 

(a) Doe d. Williaow v. Smith» 9 (c) Doe d. Snape v. Soape, 1 
Dow. P. C. 101 1. Dow. 314. 

(h) h. N. P. 98. 
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appearing to die actioQ before he is permitted to be made 
defendant, they are embodied in the consent rule, cf which the 
form (a) and purposes have been ahreadj cursorily men- 
tioned (b). The ob^ct of this rule is to insure a trial upon 
the merits, and to preclude either party from taking advantage 
of the fictitious proceedings in the action. It must be entered 
into by both parties, an attachment will lie against either party 
for disobedience of it, and it is in substance as follows. The 
person appearing specifies therein for what premises he intends 
to defend, and consents — Firstly, to be made defendant instead 
of the casual ejector. Secondly, to appear at the suit of the 
plaintifi^; and, if the proceedings are by bill, to file common 
bail. Thirdly, to receive a declaration in ejectment (c), and 
plead not guilty. Fourthly, at the trial of the issue to confess 
lease, entry, and ouster, and possession of the premises (d) 
in respect of which he defends (e), and insists upon title only, 
fifthly, that if at the trial he shall not confess lease, entry, 
ouster, and possession, whereby the plaintiff shall not be able to 
prosecute his suit, such party shall pay to the plaintiff the costs 
of the non pros., and suffer judgment to be entered against the 
casual ejector. Sixthly, when the landlord appears alone, that 
the plaintiff shall be at liberty to sign judgment immediately 
against the casual ejector, but that execution be stayed until 
the Court shall further order (/); and. Seventhly, where the 
proceedings are under Btat 1 Geo. IV. c 87, to give judgment 
of the Term preceding the trial, in case a verdict shall pass for 



(a) Appendix, No. 25. 

ib) Ante, 14. 

ic) The declaration, served upon 
the tenant to bring him into Court 
is the only declaration now deli- 
vered. 

id) In the case of Doe d. Parr v. 
Roe, 1 Q. B. Rep. 700, a corpora- 
tion applied to be permitted to de- 
fend without admitting themselves 



to be in possession, on the ground 
that the action was brought to en- 
force an elegit against their lands, 
and that as they only held them for 
public purposes, they were not lia- 
ble to the execution. The Court 
rejected the application. 

(e) Reg. Gen., H. T. 1 & 2 Geo. 
IV. 

(/) Sel. N. P. 644. 
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the plaindff : aod the lessor of the plaintiff consents on Us 
pairt that if a Terdict shall be given for the defendant, or the 
plaintiff shall not prosecute lus soit for any other canac thm 
the non-confession of lease, entrjr, and ouster, he (the lesor) 
shall pay costs to the defendant 

. This consent rule will, in all cases, be sufficient to pfevent i 
nonsuit for want of a real lease, and of a real entry and ouster. 
When, therefore, an ejectment is brought by a joint feuao^ 
parcener, or tenant in common, against his companion (to sop- 
port which an actual ouster (a) is necessaiy), the defendant 
must apply to the Court upon affidavit (b), for leave to enter 
into a special rule, requiring him to confess lease and entiy st 
the trial, but not ouster also, unless an actual ouster of the 
plaintiff *s lessor by him, the defendant, should be proved: 
and this special rule will always be granted (c), unkts U 
appear that the claimant has been actually obstructed in 
his occupation {d}. But this privily is limited to the 
co-tenant himself and will not be extended to his under- 
tenant {e\ 

I 

The consent rule must admit the party to be in possesaon | 
of something for which ejectment will lie. Thus, an admisaoD 
that the defendant was in possession of ** a certain tin-bound 
(setting out its abuttals) containing a certain mine, &c* was 
held insufficient, a tin-bound being a mere easement: die 
defence should be for the mine which the defendant is woridng 
under the tin-bound (/). 

In a case where twelve defendants defended joindy, and 

(«) Jmie, 69. 397- 

(h) Appendix^ No. 26. {e) Doe d. Wilk e. Roe, 4 Dov- 

(c) Appendix, Nos. 27, 28. P. C 628. 

id) AnoB. 7 Mod. 39; Gates d. (/) Doe d. Eari of FalnMmtli v- 

Wigifall r. Brjrdon, Burr. 1895; Aldenon, 1 M. & W. Sia 
Doe d. Ginger r. Roe, 2 Taunt 
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entered into a joint consent rule for part of the premises, not 
specifying the particular premises in possession of each defend- 
ant, and by an order of the Judge on the morning of the trial, 
the names of two of the defendants who had no valid defence 
for the portions in their respective possessions were struck out 
of the record, but no order was made for altering or amending 
the consent rule ; and the trial went on, (the Judge refusing 
to nonsuit for want of the appearance or confession of the 
two defendants whose names were struck out) and the other 
ten established a defence, and had a verdict It was held that 
the consent rule was" not virtually amended by this order, and 
that consequently as the ten defendants had appeared for the 
premises in the possession of the two, as well as of those in 
their own possession, the plaintiff was entided to a general 
verdict, and the general costs of the cause, limiting his execution 
to the premises in the possession of the two defendants, and 
paying to the ten defendants the costs of defending for the 
premises to which they proved title (a). 

The present form of the consent rule precludes the necessity 
of proof at the trial of the possession by the defendant of the 
disputed premises, and as the consent rule is now annexed to 
the record, no questions can arise as to the necessity of its pro* 
duction as part of the plaintiff's case. It would seem, how- 
ever, that such production, in case the plaintiff should omit 
to annex the rule to the record, is necessary in three cases, 
namely, when it appears by the evidence that the lessor of the 
plaintiff and the defendant are joint tenants, parceners or 
tenants in common, and no actual ouster is proved, when there 
is a contention at the trial that the defendant does not defend 
for the premises to which the plaintiff is directing his case (6), 
and when upon the defendant's refiisal to confess, the lessor 
elects to proceed for the mesne profits under stat 1 Gea IV. 

(a) Doe d. Bishton «. Hughes, 5 173 ; Doe d. Lamble o. LunUe^ 1 
Tyr. 957 ; 4 Dow. P. C. 413. M. &.M. 237 ; Doe d. Greaves o. 

(jb) Doe d. White o. Cuff, 1 Camp. Raby, 2 B. & Ad. 948. 

Q 
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a 87, 8. 2. It appeaiB also firom a recent decisicm that tk 
defendant may be caUed upon to confess lease, entry ^ and oosio; 
in the oidinaiy manner, althoo^ the consent rale AmEL not 
have been drawn up (a). 

The consent role may be drawn up, where the tenant li» 
appeared and pleaded, aldiough no rule for judgment aggioa 
the casual ejector has been obtained {by 



\ 



It need not set out the Christian and surname of the lessor 
of the plaintiff (c> 

When several tenants are in possession of the premises and • 
the landlord defends alcme, a separate consent rale most be 
entered into in each separate action ; and if the landlord entos 
into one consent rule only, although such rule ahall oompine 
all the disputed premises, die same may be treated as amillitfy 
and judgment sgned against the casual ejector. Li the po- 
ticular case in which this rule was established, the number <tf 
tenants wis thirteen, and tbe attorney comprised a cerUb 
number of diem and a certain portion of the premises in eadi 
deckration, that is to say, jA B. CL and 2). and thirty mes- 
suages in four dedaradons, E. F. O. and J7., and thir^ mes- 
suages in four other dedaradims, &e., intending to bring fbor 
separate actions, and each declaration was entitled Doe *^ on 
the demise of & T."^ The landlord entered into a oomoA 
rule, compriring all the p r emises in all die dedaradoDB wA \ 
entitled it Doe *< on the sevend demises of S. T.," and the 
pcunt was decided by Coleridge, J., on the ground that the , 
rule was not entered into in any cause which had existence, ^ 
inasmuch as it was entered into in a cause in which ^ there 
were ««o«ria/ demises of & r." and fer the recovery ^ of 120 

r 

(a) Doe d. Fleming v. Annlidd, 701. ] 

1 Dow. N. S. 3i7. Ce) Doe d. Spencer t. Bai 3 

(») Doe d. Kenr V. Ro^ 7 Seot^ Moor^96. 
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MesBoageBy" whereas there was bat one demise in any of the 
ejectments brought by the lessor of the plaintiff^ and no action 
brought for more than thirty messuages (a). It would seem 
that in similar cases the landlord should be guided by the 
number of rules moved for against the casual ejector; or by 
the number of tenants induded in each notice to appear, in 
case he is desirous of appearing under the rule of Hilary Term^ 
1 Vict, before judgment is moved for (A). 



The plea of the general issue, we have before observed, is 
to be left by the defendant with the agreement for the consent 
rule ; and, when this is the case, as soon as the consent rule is 
drawn out, the issue may be made up with a copy of the role 
annexed (introducing the defendant's name instead of that of 
the casual ejector in the declaration and issue) and an ingross* 
ment of the issue is then to be delivered to the defendant's 
attorney, with notice of trial as in other actions. But if the 
plea be not left with the consent rule (c), the plfuntiff must 
give a rule to i^ad, and then judgment may be entered for 
want of a plea as in other actions, without a special motion in 
Court for the purpose {d). 
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. The general issue in this action is, not guilty (0); and it 
seldom happens^ by reason of the consent rule, that the 



(a) Doe d. Faithful v. Roe, 7 
Dow. P. C. 718. 

{b) Doe d. Vorley V. Roe, 2 Dow. 
P. C. 52. 

(c) Where the plea was entitled 
mih the trae name of the cause, 
bat by mistake in the body of the 
plea, the name of the lessor was in- 
serted as the person complaining, 
instead of that of the plaintiff, and 
the lessor'f sttoniey, looking upon 



this plea as null and void, signed 
judgment against the casual ejector; 
the judgment was set aside with 
costs, as irregular, for the plea was 
properly entitled, and not a nullity ; 
GoodtiUe d. Gardiner v. Badtitle, 
Bam. 191- 

(d) Reg. Hil. 1649, and Ttm. IS 
Car. II. B. R, 

(e) Appendix, No. 30* 
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defendant can plead any other plea. It is not, indeed, easy 
to imagine a case, in which any other plea in bar can be neces- 
sary ; for as the clfumant must, in the first instance, prove his 
right to the possession, whatever operates as a bar to that 
right, must cause him to &il in proving his title, and con- 
sequently entitle the defendant to a verdict upon the general 
issue (a). As, however, the consent rule was introduced for 
the purposes of justice, the Courts would undoubtedly permit 
the defendant to plead specially, if the particular circum- 
stances of the case should require it (i). 

A plea to the jurisdiction may be pleaded in ejectment by 
permission of the Court, bat not otherwise. This permission 
is necessary, because a plea to the jurisdiction is a plea in 
abatement, and must therefore be pleaded within the four 
first days of the Term next ensuing that of which the declam- 
tion is entitled, at which time the casual ejector, and not the 
tenant, is defendant To obtain leave to plead such plea, the 
Court must be moved upon affidavit before the expiration of the 
first four days of Term, the plea itself being first filed ; and the 
motion should be for a rule to show cause why the defendant 
should not be permitted to plead the fiicts stated in the 
affidavit ; and why the plea then filed to that efiect should not 
be allowed. The latter part of the rule, and the filing of the 
plea, are necessary parts of the application^ because the fi>ur 
days would in all probability expire befi>re cause could be 
shown and the plea pleaded, unless such plea were pleaded de 
bene eue in the first instance (c). 



(a) In the time of Lord Coke, uses of the action, the Court, it it 

(Peytoe's case, 9 Co. 77)» an accord conceived, wonld not at this time 

with satisfaction was held to be a allow a defendant to plead it. 

good plea in ejectment, *' because (6) Phillips v. Bury, Carth. ISO. 

an ejectment is an action of trespass (c) Williams d. Johnson o. Keen, 

in ite nature, and in trespass accord Blk. 197 ; Doe d. Morton r. Roe, 

is a good plea /' but as this plea is 10 East, 523. 
qnite inapplicable to the modem 
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Such> at least, has been the mode of proceeding in the only 
two reported cases upon the subject, which can be cited as 
authorities. But a practical difficulty occurs, for which these 
cases seem not to provide. At the time when the application 
tor leave to plead to the jurisdiction is made, the tenant has 
not appeared, and the proceedings are against the casual 
ejector. By whom then should the plea be pleaded^ and how 
is the tenant to appear? The most simple method of avoiding 
these difficulties^ is for the tenant in the first instance to file 
the plea in his own name, and then move for a rule to show 
cause <<why he should not be forthwith admitted defendant 
upon the usual terms, except as fiur as relates to pleading the 
general issue, and why he should not be permitted to plead 
the &cts stated in the affidavit, upon which he moves in lieu 
thereof and why the plea already filed by him to that effisct, 
should not be allowed." 

Ancient demesne is a good plea in ejectment (a) ; but it is 
a plea much discouraged, and the person pleading it must 
carefully observe every form which the Court deems necessary. 
As it is a plea in abatement, application for leave to plead it» 
must, as has already been stated, be made within the four first 
days of Term; and the application must be accompanied by an 
affidavit, that the lands are holden of a manor which is ancient 
demesne, that there is a Court of ancient demesne regularly 
holden, and that the claimant has a fi^eehold interest ; and the 
Court will refiise the motion, if any of these fiicts be omitted 
in the affidavit (6). 

. Ancient demesne cannot of course be pleaded where the 
ejectment is brought for copyhold lands (c) ; but if the affidavit 
state that the lands are ancient demesne, the Court will not 

(a) Appendix, Nos. 31, 32. T. R. 474. 

(6) Doe d. Rust v. Roe, Burr. (c) Brittle r. Dade, Balk. 185, 8. 
1046 1 Denn d. Wroot 0. Feun, S C. Ld. Rajm. 43. 
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reject the plea upon a counter affidayit that -great part of tlie 
lands are copyhold ; but will leave the plaintiff to atate sndi 
matter in his reply (a). 

When the party appearing has entered into the oorasent mle 
and pleaded, he may move for a role to reply, before tiie 
plaintiff's lessor has joined in the consent rule, and turn pros. 
the plaintiff; and from recent decisions it is probable that the 
Courts would compel the lessor of the plaintiff to pay the 
txists, although a contrary rule formerly prevailed in sock 
caies (ft). After issue joined the defendant also may mawe Sx 
judgment as in case of a nonsuit, although the lessor of the i 
plaintiff has not joined in the consent rule (c). 

The issue must agree with the declaration against the 

casual ejector in all respects, except in the defendant's naiiw^ 

unless an order for the alteration be obtained ; and if there be 

a difference between the issue and the dedaration, the Court 

on ,motion will set it right (d). But where there was a 

variance between the description of the premises in the Nid 

Prku record (upon which the plaintiff recovered), and the 

issue, and it did not appear how the premises were described I 

in the declaration, the Court refused to set the verdict 

< 

aside (e). 

If the pait^ interested appear and plead, and after hafiog 
pleaded, withdraw his plea, the judgment must be entered 
against the party so appearing ; but where the oosts of de 
suit were defrayed by the landlord in the name of his tenants 



(«) Doe d. Morton o. Roe, 10 (<!) Basso. Bradford, Ld. Baym. 

Bast, 593. 1411. 

(6) Goodright d. Ward v. Bad- (e) Doe d. Cotter«n o. Wylde, S 

title, Blk. 763. B. & A. 471 ; Jones o. Tuhao, S 

(c) Doe d. WUliuns v. Smith, 9 Twni. 634. 
Dow«P. C. 1011. 
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who gave a retraxit of the plea, and a cognovit of the acdon, 
the Court set aside the retraxit and cognovit, and permitted 
the landlord to defend the action in his own name (a)b 

I 

The reccml and issue are made up with memorandums, if 
the proceedings are by bill; and without any memorandum, if 
by original, as in other actions : the time allowed for notice of 
trial is also the same. 



A plea puii darrein eoniinwtnce it seems may be jdeaded to 
this action ; but where the plea was that after issue joined one 
of the lessors of the plaintiff had released to the defendant, 
the Court held the plea insufficient, and said die release 
ought to have been by the nominal plidntiff ; because altiiough 
in every other respect tiie Court would look upon the lessor as 
the interested person, as fiur as the record was concerned they 
must consider the nominal plaintiff as the real party (6). A 
release by the nominal plaintiff so pleaded, would certunly, 
when the old practice prevailed, have been a good defence to 
the action ; but even then the Courts held such a release to 
be a contempt (c), and it may be doubted whether a Judge 
would receive the plea at the present day. 

When the ancient practice prevailed, if the plaintiff in 
ejectment after issue joined, and before the trial, entered into 
any part of the premises, the defendant at the assizes might 
plead such entry as a plea puis darrein continuance. But this 
plea cannot now be ever necessary ; for the plaintiff, being a 
fictitious person, cannot enter upon the land ^lland if the lessor 
of the plaintiff should enter, he would be unable at the trial to 
prove tiie possession of the defendant, and must consequendy 
fail in his ejectment (d). 

(a) Doe d. Lock o. FranUin, 7 (e) Ante, 160. 

Taunt. 9. (i6 Moore v. Hawkmi, Yalv. 

(6) Doe d. Bjne «. Brewer, 4 M. 180. 
k 8. 300. 
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CHAPTER IX. 

Of the Evidence in the Action of Ejectment* 

The proofs by which a claimant in ejectment is required 
to support his claim^ not only vary with the nature of his title 
to the premises, but are also dependent on the position in 
which he is placed, with respect to the defendant. When no 
privity has existed between the parties; that is to say, when 
neither the defendant, nor those under whom he holds, have 
been immediately or derivatively admitted into possession, 
either by the lessor of the plaintiff himself, or those under 
whom he claims, the \eaaor must establbh a legal title to the 
premises (a) ; because, as has been already observed, it is by 
the strength of his own title, and not by the weakness of his 
adversary's, that he must prevail (a). But where there has 
been a privity between the parties, as where the relation of 
landlord and tenant has subsisted, or where the lessor claims 
as mortgagee, or where the defendant has been admitted into 
possession, pending a treaty for a purchase or the like (i), proof 
of tide is not required; but instead thereof, the claimant should 
prove the circumstances under which the defendant, or those 
under whom he holds (c), were admitted into possession, and 
that their right to the possession had ceased : together also> 
when the privitmis not between the immediate parties to the 
action, with the derivative title of the claimant from the party, 
by whom the defendant was originally admitted into posses- 
sion {d). In these cases the defendant will not be permitted 

(a) Ante, 28. (<l) Doe d. Biddle v. AbrahanQi, 

W Ante, 76. 1 SUrk. 305 ; Rennie o. Robinton, 

{fi) Barwick d. Mayor of Rich* I Bing. 147. 
mond 9. Tbompscn, 7 T. R. 488. 
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to rebut this evidence, by showing that the title of the claim- 
ant was originaUj defective and insufficient, for it would be 
contrary to good fidth to permit a party to controvert the title 
of him, by whom he has obtained possession (a) ; but he is 
allowed notwithstanding to prove the nature of such title, and 
to show, that although origipally a valid one, it expired before 
the commencement of the action, and that the land then 
belonged to another, for such a defence is not inconsistent with 
the terms of the original possession (i). 

In considering this subject, we shall notice, firstly, the 
evidence applicable generally to actions of ejectment; and 
secondly, the proofi requisite] in support of each particular 
title; subdividing this second branch into two parts, namely, the 
proofs requisite when no privity exists between the parties, 
and those required where such privity does exist^ and in the 
latter branch, giving an epitome of those cases in which the 
parties originally let into possession, with the privity of the 
claimant or those whom he represents have, and have not been 
estopped firom rebutting such claimant's title. 

Nice questions have formerly arisen as to the competency 
of witnesses, having some real or imaginaiy interest in the 
event of the trial, to give evidence in this action, but these 
subtilties are terminated by stat 6^& 7 Vict. c. 85, s. 1, which 
enacts, that no person^shall hereafter be excluded by reason 
of incapacity firom crime or interest firom giving evidence on 
toy trial, with a special proviso that such privilege shall not 
extend ** to any lessor of the plaintiff or tenant of the pre- 

(a) Sullivan v. StradliDg, 2 Wils. 4 T. R. 682 ; Doe d. Jackson v. 

208 ; Driver d. Oxenden v. Law- Ramsbottom, 3 M. & S. 516; Doe 

rence, Blk. 1259 ; Pftrker v. Man« d. Lowdon v. Watson, 2 Star. 230 ; 

ning, 7 T. R. 537; Hodson v. Baker o.Mellith, 10 Yes. jnn. 544; 

Sharpe, 10 East, 355 ; Doe d. Gravenor o. Woodhonse, 1 Bing. 

Pritchett V. Mitchell, I B. & B. 11. 38 ; Pbillipa v. Teano, 5 B. & C. 

{b) England d. Sybom v. Slade, 433. 
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wiaes sought to be recovered in ejectment;'* and these pflxtis 
aie therefore of oourse, now, the <Hily peiBons not competeitt 
as witnesses. 

Where the ejectment is brought on several demifles^ and 
the evidence shows that the title is exdusivelj in ooe of the 
lessors, the other cannot be compelled to be examined as a 
witness for the defendant, as all the lessors are jointly itabfe 
fiir the costs (a). But a joint defendant* who has smflkred 
judgment by de&ult» is a good witness to prove the other 
defendant in possession (ft). 

The title proved must not be inconsistent with the deouK 
in the declaration. ' When therefore several lessars declare 
upon a joint demise, proof of a joint interest in the whole pre- 
mises must be given. But, if a demise is laid by each cf 
several lessors separately, they will be entitled to recover, 
whether they have a joint or several interest, for a sererai 
demise severs a joint tenancy (c). And in a ease where a 
joint demise was laid by seven trustees of a charity, who were 
appointed at difierent times, and the tenant had paid one 
entire rent to the common clerk of the trustees, it was held 
that such payment of rent should enure in the most beneficial 
way for the trustees in support of their tide as brought for- 
ward by themselves, unless the defendant expressly proved 
them to be entided in a different manner. And it was con- 
sidered that the circumstance of their being appointed at 
different times was not sufficient evidence for that purpose {4)« 

The locality of the premises as described in the dedaxadcn, 
must be proved {e), but after the phiintiff has established bis 

(a) Fenn d. Pewtieas v. Granger, Ea8t,.67. 

3 Campb. 17S. (d) Doe d. Clarke «. Gnnt, H 

(b) Doe d. Harrop v. Green, 4 Eaat, 221. 

Bap. 198 ; tmie, 221. (c) Ante, 173—176 1 tide Doe I 

(c) Doe d. Maraack o. Read, 12 Ganaoo v. Welah, 4 Camp. 26i. 



\ 
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tide to a yerdict, the Court will not tiy the extent of his daim, 
as defined by partictilar metes and bounds (a). 

IVoof is not now in any case necessary of an actual entry 
4m the premisesL Since the statute for the abolition of fines 
and Secoreries (&)» c"^d ^ provision in the tenth section of 
the statute 8 & 4 Wm. 4, a 27, which enacts, that no person 
shall be deemed to have been in possession of premises, merely 
by making an entry thereon, the only two eases in which an 
actual entry was requisite, namely, where a fine with proclama- 
tions had been levied^ and where the entry was necessary in 
order to preclude the operation of the Statute of limitations, 
have ceased toexist 

It has already been observed, that the common consent 
rule dispenses, in all cases, with proof of entry and ouster by 
the defendant (6). 

Notwithstanding the terms of the consent rule, it was 
formerly holden necessary to prove the defendant in possession 
of the premises in dispute (c), and plaintiflb were firequently 
nonsuited on subtile points arising out of this practice, quite 
independent of the merits of the case {dy But by orders of 
die di£ferent Courts, Uie consent rule is now altered, so as to 
include the confession of possession, as well as of lease, entiy, 
and ouster (e); and no proof of possession is now required, 
unless there should be some dispute as to the identic of the 
premises, when the consent rule must be produced (/) ; but it 
does not satisfactorily appear fix)m the last reported case, on 
which party tiie production rests (g). As however, it ought 

(a) Doe o. Drapers' (Company v. B. Sc A. 371 ; Doe d. Giles v. War- 

Wilson» a Stark. 477. wick, 5 M. & S. 393 ; Doe o. Strad- 

{b) 3 & 4 Wm. 4, c. 74. linR, 2 Stark. 187. 

(c) Goodrigbt d. Balsh v. Rich, («) Ante, 233. 

7 T. R. 327 ; Fenn d. Blanchard (/) Ante, 226. 

9. Wood, 1 B. & P. 573. (g) Doe d. Greaves v. Raby» 2 

id) Doe d. James o. SUnton, 2 B. & Ad. 948 ; 1 M. & M. 237. 
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in all cases to be annexed to the record^ it is probable that 
the onus of the production will be thrown upon the plaintiff. 

The acts of occupiers during their occupation are^ even 
after their occupation has ceased, evidence agunst the par- 
ties under whom they came into possession (a). And where E* 
an occupier, attorned tenant to £. by an instrument reciting 
that he was tenant, and that L. claimed the fee and had 
entered taking possession; the instrument was held to be 
evidence of X.'s ownership at the time of the attornment, 
against futuro occupiers, although such occupiers did not 
claim through E. (5). 

The declarations of deceased occupiers are also admis- 
sible in evidence for many important purposes. Thus, a 
declaration by a deceased occupier, that he held the pre- 
mises of J. B-i is ffimd fcune evidence of the seisin of 
A. B, (c) ; a memorandum signed by a deceased owner of a 
copyhold tenement, who occupied a slip of garden adjom- 
ing, stating that no part of (he garden ground belonged to the 
copyhold, but that he paid rent for the whole of it, is evidence 
to show that the garden ground formed no part of the copy- 
hold tenement (d) ; a deed executed by a deceased party whilst 
in possession, charging the land with an annuity, in which he 
states S, to be the legal owner, is evidence for S* {e). Decla- 
rations of deceased occupiers are also admissible, for the pm> 
pose of proving that any particular lands formed part of the 
estate they occupied (/); and statements of deceased occupiers 
touching their title, are admissible in evidence generally, with- 
out reference to the particular effect they may produce in the 
cause (g), 

(a) Doe d. Manton o. Austen, 9 Camp. 367. 

Bing. 41. (e) Doe d. Daniel v. Coolthred, 

(6) Doe d. Lindsey v. Edwards, 7 Ad. & Ell. 236. 

5 Ad. & Ell. 95. (/) Davies o. Herce, 2 T. R. 53 ; 

(e) Peaceable d. Uncle v. Wat- Outram v. Morewood, 5 T. R. 121 ; 

son, 4 Taunt. 16: S P. Doe d. et vide IvBt v. Finch, I Taunt, 141. 

Majoribanks o. Green, Gow. 227. (g) Carae o. Nicoll, 1 Bing. N. C. 

(d) Doe d. Bagalley v. Jones, 1 430. 



IN THE ACTKnf OF BJECTMEKT. 



237 



In order to enable claimants to lera in evidence the de- 
positions given by deceased witnesses on previous trials, the 
parties to the two actions, and the title to the premises in 
dispute must be identical, but the premises themselves may be 
different Thus, in a case where A. being seised of two closes, 
conveyed one to J?., and both A* and B. were ousted by C, 
and both recovered possession against him, and B* wasasecond 
time dispossessed by C«, B. was not allowed in a second 
ejectment against C, to prove a deposition made by a witness, 
ttnce deceased, upon the trial of the former ejectment between 
A. and C«, and the defendant had in consequence a verdict. 
But upon a subsequent ejectment between the same parties, in 
which a count was inserted laying a demise in A.y the de- 
position was admitted in evidence under that demise, although 
the action was for a different property, the parties and the 
question in both actions being the same, viz., who was the heir 
atlawofJSr.i^. (a> 

If a claimant in ejectment introduce what passed at a former 
trial respecting the same premises, to which trial neither he, 
nor any one claiming under him was a party, but in which 
the now defendant was then claimant, and obtained a verdict, 
for the purpose of showing such verdict to have been obtained 
by improper evidence — ^it will be competent for the defendant 
to give evidence of what deceased witnesses proved at the 
trial, for the purpose of showing that the then verdict was a 
conect one (£)• 



(a) Doe d. Foster v. Earl of 
Deiby, 1 Ad. & Ell. 783. The two 
actions first brought by A. and B. 
against C. were tried at the same 
assizes. After the verdict had 
passed for A. in the action against 
B., ihe counsel for C. submitted to a 
Tsrdict in the second action, and 
one point raised was, whether it 
wu agreed at the time that the 
eridence given in the first cause 
sboold be considered as repeated 



in the second, because if so, the de- 
position would clearly be evidence. 
The Court ruled that no inference 
was to be drawn of such an agree- 
ment from the mere fact of the 
consent to the verdict, and that the 
party relying on such agreement 
must shew it either by the Judge's 
notes, or other distinct proof. 

(6) Doe d. Lloyd v. Passingham, 
2 C. & P. 440. 
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Assessments of commissioners of the Land Tax, by which 
it appears that at a certain time property was assessed in a 
family surname onh/f are evidence to show in connexion with 
other factSy that at such time the property was occupied by a 
particular individual of the family (a). 

The advantages incident upon the privilege of the general 
reply, and also upon the right of making the first address to 
the jury, frequently cause admissions to be made by the de- 
fendant's counsel for the purpose of obtaining them, and this 
practice has given rise to some decisions upon the subject, 
which it will be useful here to notice. 

When the lessor claims as heir and proves his pedigree and 
stops, and the defendant sets up a new case, which is contro- 
verted by evidence on the part of the plwitiff, the defendant 
is entitled to the general reply (&). But if the defendant's 
case is met by a new case on the part of the plaintiff, as for 
example, if die plaintiff ori^naUy claims as heir, and the de- 
fendant establishes a will, and the plaintiff sets up another 
will, the general reply rests with the plaintiff (c). 

If after the pleadings are opened, the defendant's counsel 
expresses himself ready to admit the lessor's whok cote, as for 
example, if the lessor cliums as heir-at-law, and he undertakes 
to admit the pedigree, and that the ancestor died seised, or if 
he claims as devisee, and the defendant admits the will, and 
claims under a disputed codicil, it will entitle him to open 
the case, and also to the general reply, if witnesses are 
afterwards called on the part of the claimant (cl)^ But a 



(a) Doe d. Strode v. Leaton, 2 (d) Doe d. C!orbett v. Coibett, 

Ad. & £11. 171. 3 Camp. 368 ; Doe d. Pill o. Wilson, 

(6)Goodtitled.R6vetto.Brahaiii, I M. & R. 323; Fenn d. Wright 

4 T. R. 49/. 9, JohnBODy Nottingham Snm. Aas.* 

(e) Doe d. Goalee v. Goalee, 6 C. 1813, MS. and S. C., Nottinghaia 

& P. 46. Lent Assises, 1814. 
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partial adminon will not be Buffident, as for example, wbere 
the real question was the le^timacy of the defendant, who 
Tras dearly heir, if legitimate, a proposition to admit that, 
unless the defendant was legitimate the daimant was heir-at« 
law was insoffident (a). So also, where the question Was the 
competency of the ancestor to execute a deed of conveyance, 
a proposal to admit the heirship, and that the ancestor died 
seised, unless the same was defeated by a conveyance made by 
him to tiie defendant, was considered insufficient {b). But in 
a case where the lessor claimed as heir-at-law of S» iZ., who 
was tiie heir-at-law of/. C, and took possession of the property 
at the time of the deatii of J. C, and continued in possession 
until his own death, and the defendant undertook to admit the 
seisin of /. C* and die heirship of the daimant, but proposed 
to defeat his tide, by setting up a will of /. C, he was per- 
mitted to begiuy Lord Denmatif C. J., observing, ** Here the 
defendant admits all the plidntiff requires to entitie him to a 
verdict, except the single fiict of the descent to S* IL, that he 
proposes to defeat by a will which he will have to prove, and 
on tiiat will is the single issue in the cause" (0). And in a 
case where the real question in lUi^te was the validly of a 
will, and the defendant undertook to admit the heirship of the 
claimant, but who contended that he was not bound to accept 
such admission, because he claimed part of the proper^ as 
assignee of an outstanding term independent of the will, it was 
held, notwithstanding^ that the defendant was entitied to 
begin (d). 

Let us now consider the proofs to be adduced by a claimant 
in ejectment, when his tide to the lands can be controverted ; 
that is to say, when no privity exists between the parties. 

(a) Doe d. Wamn o. Bray, 1 M. (c) Doe d. Wollatton «. BameSy 

& Bl 166. 1 M. & Rob. 366. 

ijb) Doe d. Tucker 9. Tucker, 1 (d) Doe d. Smitk 0. Smart, 1 If. 

M. & M. 536. & Bob. 476. 
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And first, when he claims by descent, as heir of the peraon 
last seised. 

r 

When the party claims by descent, he most prove that the 
ancestor firom whom he derives his title, was the person last 
seised of the lands in fee simple (a), and that he, the claimant, 
is his heir. 

This seisin of the ancestor may be proved by shovnog, that 
he was either in the actual possession of the premises, at the 
time of his death, or in the receipt of rent fiom the ter-<eoaot; 
for possession is presumptive evidence of a seisin m fee, untfl 
the contrary be shown (b). But if it is probable that the 
defendant will rebut this presumption, the lessor should be 
prep^bned with other proofs of his ancestors' title. 

In order to show the heirship of the claimant, he must prove 
hb descent firom the person last seised, when he claims as 
lineal heir, or the descent of himself and the person last seised 
fix>m some common ancestor, or at least fipom two brothers or 
usters (c), if he claims collaterally ; together with the extinctioD 
of all those lines of descent which would claim before him. 
This is done by proving the marriages, births, and deaths, 
necessary to complete his title, and showing the identity of the 
several parties. Thus, supposing A. the claimant, and B. the 
person last seised, to be cousins, descended fiom a commoo 
ancestor C, B. being the only child of JD., the elder son of 
C, and A. the only child of £., the younger son of C. h 
this case jl. must prove the marriage of C, the birth and 
marriage of D., the birth, marriage, and death ofE., the birth 
and death without issue otB. (d), and his own birth (^); for it 

(a) Co. litt. 11 ((); Jenkins d. 1099. 

Harris o. Pritchard, 2 Wila. 46. (d) Richards v. Richards, 1^ 

ib) B. N. P. 103. East» 294» n. 

(e) Roe d. Thome o. Lord, 2 Blk. (e) 2 Elk. Comm. 20S, &c 
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18 a niaxim of law, that he who asserts the death of another, 
who was once living, must prove his death, whether the 
aflBrmative issue be that he be dead or living (a)« 

The testimony of persons present when the events hap- 
pened, or who knew the parties concerned at those periods, 
and the production of extracts from parish registers, are the 
most sads&ctoxy modes of proving facts of this nature ; and 
when the claimant is the lineal descendant of the person last 
seised, but Ifttle difficulty can arise in procuring the necessary 
proo& But when he claims as collateral heir, and it is neces^ 
sary to trace the relationship between him and the person last 
seised through many descents to a common ancestor, difficulties 
often intervene, from the remoteness of the period to which 
the inquiries must be directed, which upon the ordinaiy rules 
of evidence would be insuperable* To remedy this evil, the 
Courts, from the necessity of the case, have relaxed those rules 
in inquiries of this nature ; and allow hearsay and reputation 
(which latter is the hearsay of those, who may be supposed to 
have known the fact, handed down from one to another) to be 
admitted as evidence in cases of pedigree (ft). 

Thus the declarations of deceased members of the fiunily^ 
whether relations or connexions by marriage (c), are admissible 
evidence to prove relationship; as who a person's grandfather 
was, or whom he married, or how many children he had, or as 
to the time of a marriage, or of the birth of a child, and the 
like. So likewise the declarations of deceased persons, as to 
the tact and time of their own marriages, and whether their 
children were bom before or after marriage, are admissible (J) ; 



(a) Wilion v. Hodges, 3 East, Northeyv. Harvey, 1 R. &M.297{ 
312. Doe d. Putter v. Randall, 2 M. Sc 



{b) Higham v. Ridgway, 10 East, P. 20. 
ISO. {d) Goodright d. Stevens v. Moss, 

(c) B. N. P. 294; Vowels v. Ckiwp. 691 ; May o. May, B. N. P. 
Young, 13 Ves. 148; Doe d. 112. 

B 
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though such declarations cannot be received to bastardise 
their children born in wedlock (a). Where likewise a cancelled 
will of a deceased ancestor was found amongst the papers of 
the person last seised, it was allowed to be read in evidence as 
a paper relating to the family ; the place in which it was found 
being considered as amounting to its recognition, by the party 
last seised, as the declaration of his ancestor concenung the 
state of his family (i)« 

The reputation of a fiimily may also a&>rd presumptive 
evidence of the death of a person without issue (c). , 

But hearsay eviden(:e is not admissible to prove the place 
of any particular birth ; for that is a question of locality only, 
and does not fall within the principle of the rules applicable to 
cases of pedigree {d) : nor are the declarations of deceased 
neighbours, or of the intimate acquaintances, or servants of 
the family, evidence on questions cf this nature (e); nor do 
the declarations of an iUe^timate member of a fiunily fall 
within the rule (/) ; nor is the hearsay of a relative to be 
admitted when the rdative himself can be produced (g). Ji is 
also necessary in order to entitle the declarations of a deceased 
relative to be admitted, that they should be made under cir- 
cumstances, when the relation may be supposed without as 
interest, and without a bias ; and, therefore, if they are made 
on a subject in dispute after the commencement of a suit, or 
after a controversy preparatory to one, they ought not to be 



^ (a) Rexo. Luffe, S East, 193. 

(b) Doe d.John80iiv. Lord Pem- 
broke, 1 1 East, 505. 

(c) Doe d. Banning v. Griffin, 15 
East, aOS; Doe d. Oldham o. Wol- 
ley, S B. & C. 22. 

(d) Rex o. Inhabitants of Erith, 
8 East, 542. 

(0) Vowels V. Yonng, 13 Ves. 
147, 514; Rex V, Inhabitants of 



Eriswell, 3 T. R. 707, 723 ; Weeks 
o. Bpsxke, 1 M. & S. 688 ; Johnson 
V, Lawson, 2 Bing. 90 ; et vide^ 14 
East, 330. 

(f) Doe d. Bamford v Barton, 2 
M. & R. 28. 

(ff) Pendrell p. PendreU, Scran. 
294 ; Harrison e. Blades, 3 Cample 
467. 
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receiTedy on acoount of the probability that thej were pahially 
drawn from the deceased, or perhaps intended by him to 
serve one of the contending parties (a). 

The presumption ai the continuance of human life ends in 
general at the expiration of seven years, from the time when 
the person was last known to be living (b) ; but such death 
may, under particular circumstances, be presumed in a shorter 
time: as where a party sailed in a vessel which was never 
afterwards heard of (c). Proof also of the fiu^t that a tenant 
for life has not been seen or heard of for fourteen years, by a 
person residing near the estate, although not a member of the 
&mily, is primd facie evidence of his death ((2). There is, 
however, no legal pcesumpti<Hi aa to the exact time of a party's 
death, who has not been heard of for seven years ; and if the 
tact of his being aUve or dead at any particular period during 
the seven years is important, it must be proved by the party 
relying on it (0). 

Reputation has been held good evidence of a marriage, 
in an ejectment brought by an heir, though his parents 
(whose marriage was the subject in dispute) were both 
living (/). 

It need scarcely be stated, that in all cases where the declara- 
tion of parties, if deceased, would be admissibk in evidence, the 
parties themselves may be called as witnesses, whilst living. 

Entries in fiunily Bibles and other books may likewise 
be received in evidence in questions of pedigree (^). So 

(0) The case of the Berkeley B. & A. 433. 

Peerage, 4 Cempb. 401. (e) Doe d. Knight c. Nepean, 5 

(6) 19 Car. II. c. 6, a. I ; Doe B. & Ad. 86. 

d. George v, Jeaeoo, 6 Eaat, SO; (/) Doe d. neming o. FlemiDg, 

Roe V. Hasland, Blk. 404. 4 Bing. 266. 

(c) Watson r. King, 1 Stark. 121. {g) Whitlocke v. Baker, 13 Vtt. 

id) Doe d. Lloyd v. Deakin, 4 514. 

b2 
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also recitals in family deeds, monumental inscripdoDS^ esh 
gravings on ringSi old pedigrees hung up in a fiioiil j maosiaD, 
and the like (a). 

The original visitation books of heralds, compiled when piT>- 
gresses were solemnly and r^ularly made into every part of 
the kingdom to inquire into the state of fiunilies, and to 
renter such marriages and descents as were verified to them 
on oath, are also allowed to be good evidence of pedigrees (b) ; 
but a recital in an act of Parliament, stating Z. & to be 
heir-at-law to a particular person, has been held not to be 
evidence (c). 

When the lessor claims as heir to copyhold premises, he 
must, in addition to' the foregoing evidence, produce the rclk 
of the manor, which show a surrender to him, or to those under 
whom he claims ; but it is not necessary that lie should profe 
his own admittance, unless the ejectment be against the 
lord (d). If, however, the ejectment is against the lord, he 
must either show that he is admitted, or that he has tendered 
himself to be admitted and been refused; but it is not 
necessary to tender himself to be admitted at the lord's Court, 
if the steward, upon application out of Court, has refused to 
admit him (e). 

When he claims as customary heir, he must, after proving 
his pedigree, show that he is heir strictly within the custom, 
for eveiy custom which departs finom the common law is 
construed strictly ; and if the custom be silent, the common 
law must regulate the descent (/)• Thus^ where the costam 



(a) Voweb o. Young, 13 Ves. Holdfast d. Woollaiiis o. Clapham, 

148. 1 East, 600; Doe d/ Tanaot «. 

(6) 2 S. N. P. 772. HeUier, 3 T. R. 162 ; mie, 46. 

(c) Anon. 12 Mod. 384 ; et vide (e) Doe d. Bmrrell v. Bellamy, 8 

B. N. P. 112. M. & S. 87 ; ante, 46. 

{ji) Rumney v. Byes, 1 Leon. 100 ; (/) Co. Copy. 43. 
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J8 that the eldest sister shall inherit, the eldest auntt or 
mece^ is not within it (a). So also, if the custom be that the 
joongest son shall inherit, it will not extend to the youngest 
nephew (b). 

m 

The usual method of proving these several customs, is 
by means of the different admissions of the customary heirs 
upon the Court rolls of the manor, produced by the steward 
upon oath ; or by the medium of verified examined copies. 
But if the ancient Court rolls should be lost, or there should 
be no instance of an admission upon them, similar to the 
custom set up by the lessor, an entry upon the rolls, stating 
the mode of descent of lands in the manor, will be admissible 
evidence, as to the existence of the custom (c). Where, how- 
ever, the lessor claimed as youngest nephew, and produced, 
as the only evidence to supped his title, an admission upon 
the Court rolls of a youngest nephew, as customary heir, at a 
Court-leet and baron held in 1657; and for the defendant it 
appeared upon the same rules, that at a Court-leet and baron 
held in 1692, the jury and homage found, that the custom of 
descent extended only to the youngest son, and if no son, to 
the youngest brother, and no farther, (which entry was corro- 
borated by two old witnesses, who testified, that they had 
heard and believed that the custom went no fiurther ;) upon a 
verdict being found for the lessor of the plaintiff, the Court 
refused to set it aside (d). 

Secondly, of the proofe when the lessor daima as devisee. 

When the lessor claims as the devisee of a freehold interest 
at common law, or of a customary fieehold where there is no 

(a) RadcUff o. Chaptin, 4 Leon. T. R. 26 ; Denn d. Goodwin v. 

343. Spray, 1 T. R. 466. 

(6) 1 BolL 634. (</) Doe d. Mason v. Mason, 3 

(c) Roe d. Beebee o. Parker, 5 Wils. 63. 



I 
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custom to sarrender to the use of the will (a), he most prove 
the seisin of his devisor (b) ; and if the devise under wliidi 
he claims, be of a remainder, or a reversion in fee, or the like, 
he must prove the determination of all the precedent estatB& 
He must also in case the will be dated subsequently to j 
December 31, 1837, prove its due execution pursuant to the | 
provisions of the statute 7 Wm. IV., and 1 Vict, c 26, & 9; 
but as that, act repeals the stat 29 Car. IL c. 3, s. 3, which 
previously regulated the devises of freehold interests, and i^ 
makes no new provisions respecting wills of a prior date, it i 
would seem that such wills do not require anj particiilar 
solemnities to make them valid (c). 

A considerable diversity formerly prevailed as to the solem- 
nities required in the execution of wills, with regard to devises 
of freehold land, and to bequests of personalty. By the stat. 29 
Car. IL c. 3, s. 5, it was required that all devises of fineehold 
interests should be in writing, *' signed by the party so de- 
vising the same, or by some other person in his presence, and 
by his express direction, and attested and subscribed in the pre- 
sence of the devisor, by three or four credible witnesses," whilst 
bequests of personalty were regulated by the authority of the 
Ecclesiastical Courts upon looser and widely different maxima 
By the tenth section of the stat 7 Wm. IV., and I Vict, a 26, 
(repealing the 29 Car. II. c. 3, s. 5), it is enacted, that no mil ' 
(with the exception of soldiers' or mariners' wills) made after the 
31st day of December, 1837, ^' shall be valid, unless it shall 
be in writing, and executed in manner hereinafter mentioned^ ^ 

that is to say, it shall be signed at the foot or end thereof by 
the testator, or by some other person in his presence mi I 

by his direction, and such signature shall be made or acknow- , 

ledged by the testator, in the presence of two or more wit- ! 

nesses present at the same time, and such witnesses shall attest 

{a) Hussey p. Grills, Amb. 299. (c) Doe d. Smith v. Smith, Peake, 

(6) AnU, 239. £vid. 456. 
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and shall subscribe the will in the presence of the testator, but 
no form of attestation shall be necessary." 

There is, tfaeiefore» now no difierence in the solemnities 
requisite for the validity of wills as regaids the nature of the 
property disposed of by them. But the same diversity exists 
as heretofore in the mode of proo^ according to the nature of 
the property in ^spute. The Ecclesiastical Courts have no 
jurisdiction over wills with r^ard to freehold interests ; and, 
whenever a fireehold is claimed, the original will must be pro- 
duced, or proof given of its loss, and secondaiy evidence given 
of its contents as in the case of other documents, by examined 
copies, or parol testimony. And such is the jealousy of the 
common law with regard to ecclesiastical jurisdiction, that 
neither an exemplification under the great seat (a), nor the 
probate under the seal of the Ecclesiastical Court (6), will 
be admitted as secondary evidence ; though it seems that the 
register^book, or ledger-book, in which the will is set out 
at length, is io such case admissible ; whilst on the contrary 
when a chattel interest is in dispute, the common and ordinary 
proof is the production of the probate, or if that should be 
lost the exemplification (c). 

The reported cases upon different points which have arisen 
respecting the due execution of a will under stat 29 Car. IL 
c. 3, s. 5, are very numerous, and it will be necessary to review 
them carefully, for the purpose of ascertaining what portion of 
them are applicable to the provisions of the statute which has 
superseded it. 

The difference between the statutory enactments are as 
follows. Iirsdy, the statute 29 Car. 11. only required that the 

{a) Comber, 40. Ormerod, 3 M. & R. 466. 

ib) Doe d. Ash o. Calvert, 2 (c) St. Leffer p. Adams, 1 Ld: 

Camp. 3S9 ; et vide Doe d. Wild o. Raym. 731 ; Anon. Skin. 174. 
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^ill should be signed by the party or some other penoD in 
his presence and by his authority : the statute T "Win. IV. and 
1 Vict fiirthermore provides, that such signing ** shall be at 
the foot or end thereof.'* This proviso puts an end to the 
distmctions which have arisen as to implied signatares^ and 
the places and number of signatures (a); and it would 
seem also to have settled in the negative the question of 
the effect of sealing only (6). Secondly, it is now neces- 
sary that the signature should be made or acknoivvledged bf 
the testator in the presence of the witnesses. Neither of these 
circumstances were formerly requisite. No acknowlec^groeo/ 
of the signature was necessary, and it was sufficient if die 
testator acknowledged in the presence of any one of t&e 
witnesses that the instrument was his will (c). Thirdly, the 
witnesses must now all be present when the ^^ill is sogned, or 
the signature acknowledged by the testator, whereas foimeiij 
an acknowledgment in the presence of one witness only either 
of the signature or the nature of the instrument, pravided the 
other witnesses signed the paper, although at other times, at 
the testator's request, was su£Scient (^t). Fourthly^ two wit- 
nesses only are now required instead of three. And, fifthly^ 
although it is re^nacted, that the witnesses ''shall attest 
and subscribe the will in the presence of the testator, "i^i? 
also expressly enacted, '' that no form of attestation diall be 
necessary," which removes the doubts that have existed as to 
imperfect attestations. 



( 



(a) Lemyane o. Stanley, 3 Lev. 
1 ; Rif(bt d. Cator v. Price, Doug. 
241. 

(6) Lemayne v. Stanley, 3 Lev* 
1 ; Lee v. Xibb, 1 Show. 69 ; S. C. 
Carth. 35 ; Warneford v. Wame- 
ford, Stran. 764 ; Smith v. Evans, 
1 Wils. 313; £Ui8 V. Smith, 1 Ves. 
jun. 11; S. C. 1 Dick. 225 : Baker 
V. Denning, 8 Ad. & £11. 94. 



(c) Grayson o. Atkinson, 2 Vet, 
454 i Ellis V. Smith, 1 Ves. jun. 11 ; 
S. C. 1 Dick. 225 ; Trymner p. 
Jackson, cited 1 Ves. 487» recog' 

2 Ves. 258; Stonehousev. Efeljn, 

3 P. Wms. 252 ; Peate v. Ougly, 
Corny n. 197. 

id) White o. Trustees of 6ntu& 
Museum, 6 Bing. 310; Wright c- 
Wright, 7 Bing. 457. 
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These positive enactments have removed many of the incon- 
veniences resulting from the loose wording of the statute 
29 Car. 11. c. 3, s. 5 ; but the rules which relate to the sub- 
scription by the witnesses are still applicable. 

It was not formerly necessaiy that the witnesses should 
subscribe at the same time ; nor be informed of the nature of 
the instrument they were about to attest (a), nor are either of 
these incidents now necessary. The witnesses must be all 
present when the testator signs the will himself or acknow- 
ledges the signature, and the witnesses must also all sign in 
the testator's presence ; but the statute does not require that 
the witnesses should sign at the same time, or in the presence 
of each other. But it is necessary that all the witnesses attest 
the same instrument, and that the instrument attested be that 
by which the lands are intended to pass. Therefore, where a 
testator devised his lands by a will, attested by two witnesses 
only, and about a -year after made a codicil, and declared 
therein that the will should be ratified and confirmed in 
all things, except as altered by that writing, and that his 
codicil should be taken as part of his will ; and executed this 
codicil in the presence of one of the former witnesses, and 
another person, neither the first will, nor the other witness to 
it, being present, it was holden to be an insufficient attes- 
tation (6). And where a testator, by a will not witnessed, 
devised lands, and afterwards made a codicil, and taking the 
codicil in one hand, and the will in the other, said, '< This is 
my will whereby I have settled my estate, and I publish this 
codicil as part thereof," the signature of the codicil, by the 
testator and three witnesses, was held insufficient to render 



(a) White «. Traatees of British Warren v. Poedethwaite, 2 Collyer, 

Museum, 6 Bing. 310; Wright v, 113, tn notis. 

Wright, 7 BiDg. 457 ; Keigwin v. (b) Lee v, libb, 3 Lev. 1 ; S. C. 

Keigwin, 3 Curt. 607, 610, el vide Carth. 35. 
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the will valid (a). But if there be several instruments written 
bj the testator upon one paper^ and it plainly appear that his 
intention was that all should form but one will, and not a 
will and codicil, in such case the execution of the last instru- 
ment will be considered as an execution of the whole (6j. So 
also if a will be written upon several sheets of paper, it wiQ be 
valid, although the last sheet only be seen by the witnesses, 
provided it be regularly signed and attested, and eveiy part of 
the will be present at the time of the execution ; of which 
latter fact the presumption of law will be in &vour, should the 
different sheets correspond (c)» 

The subscription of the witnesses must still also be in the 
presence « of the testator, but proof need not now more than 
formerly be given that the testator actually did see the wit- 
nesses subscribing : their attestation is sufficient if it appear 
that he might see them {d). Thus, where the witnesses signed 
in a room adjoining to the one which contained the testator's 
bed, upon a table opposite to the door of commimication, it 
was holden to be sufficiently in the testator's presence {e). So 
also, where the testator executed his will in his carriage, and 
the witnesses signed their names in a room hard by, the 

carriage being in such a situation, as to enable the testator to 
see what was passing in the room, the will was held to be 

valid (/)• But if the testator could not possibly see the 

witnesses subscribe, as if they subscribe in another room, out 

of si^t, although by the testator's express directions, the 

(a) Penphrase v. Ld. LansdowDe^ EL 95; Harrison o. Harrisoii, 8 

cited Com. 334 ; Attorney General Ves. 185 ; Addy v. Griz, ib. 504. 

V. Barnes, Free. CHa. 270. (e) Shires v. Glasscock, Salk. 

{b) Carleton d. Griffin v. Griffin, 688 ; Davy v. Smith, 3 Salk. 395 ; 

Barr. 549 ; Doe d. Williams v, Todd v. Earl of Winchelsea, 1 M. 

Evans,^ 1 C. & M. 12. & M. 12. 

(c) Bond V, Seawell, Burr. 1773 ; (/) Casson o. Dade, 1 Bro. C. C. 

S. C. Blk. 407 ; B. N. P. 264. 99. 

(<0 Baker v. Denning, 9 Ad. & 
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execution will not be good : the design of the statute being to 
prevent a wrong paper from being intruded on the testator, in 
the place of the true one (a). And upon this principle^ if the 
t^tator, between the time of his own subscription^ and the 
subscription of the witnesses, lose his mental poweis, it will 
invalidate the will, although signed in his presence (6). 

A mark is a sufficient signature to a will within the meaning 
of the statute, and an attestation by a mark has also been 
adjudged to be a sufficient attestation ; and it has been de- 
cided in the former case, that it is not necessary to prove that 
the party could not sign his name (c). 

Inconveniences have frequently arisen, and wills been 
rendered inoperative from the incompetency of pne or more of 
the subscribing witnesses, and a provision for remedying these 
evils, although in some respects an imperfect one, was provided 
by statute 25 Geo. IL c. 6 {d)\ but that statute was repealed 
by 7 Wm. IV. and 1 Vict. c. 26, and it is by the 14th section 
of the latter statute, provided, *^ That if any person who shall 
attest the execution of a will, shall at the time of the execu- 
tion thereof, or at any time afterwards, be incompetent to be 
admitted a witness to prove the execution thereof, such will 
sliall not on that account be invalid.'* The effect of gifts by 
the will to an attesting witness is also provided for by the 
15th section. 

The result of the foregoing inquiry seems to be, that in 
order to prove a will duly executed within the statute 

(a) Eccl'estono. Petty, Garth. 79 ; (4 Todd d. Lord Winchelsea, 1 

Broderick v, Broderick, 1 P. Wms. M. & M. 13 ; Longford v. Eyre, 1 

239; Machel o. Temple, 2 Show. P. Wms. 740. ^ 

288; Doe d. Wright v. Manifold, (d) fiettisono. Bromley, 12 East, 

1 M. & S. 294. 250 ; Hatfield v. Thorpe, 5 B. & A. 

(6) Right d. Cator v. Price, Dong. 589. 
241. 
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7 Wnu IV. and 1 Vict a 26, it must be signed by the testator 
himself or by his express direction, at the foot or end tbeieof : 
that sack signature most be made or acknoi^ledged bj bin 
before two or more witnesses, then present together; tbt 
such witnesses must subscribe their names respectively in tiie 
presence of the testator, and that all the witnesses mart ap 
the same instrument • 



These facts must be proved by the subscribing witnesses if 
they are alive and can be produced. But if one vritness cm 
prove the whole execution, this will be snffident proof <^ the 
will, without calling the others (a); and if there be two trials, 
and between them the witness who proved the execadoa of 
the will at the first trial should die, and there should be an 
order of Court that the evidence of any witness upon the fiist 
trial, who should be dead at the time of the second, shall be 
read in evidence firom the Judge's notes, the deposition of siidi 
dead witness will be sufficient evidence of the due execudoa 
of the will at the second trial, although it should be pro?ed 
that another subscribing witness was present in Court (b). 
If, however, the witness who is called can only prove his own 
share of the transaction, the other witnesses must be csDed. 
If also the will is disputed by the heir-at-law, he is aiwajs 
entitled to the testimony of all the subscribing witnesses ; but 
then he must produce them himself, if the testimony of ooe tf 
sufficient for the devisee* 

If all the witnesses are dead, insane, or out of the jinis- 
diction of the Court, proof of the handwriting of the devisor 
and witnesses, or of the devisor alone, if no proof of the hand- 

(a) The rule is different in equity; Law, 93; Ogle o. Cook, 1 Ves. 

and when a bill is filed in Chancery 177; Townsend «• Ives, 1 WiU. 

to establish a will, all the witn^ses 216. 

must be examined by the plaintiff; {b) Wright o. Doe d. Tatfaam* I 

Hindson v. Kersey, 4 Bum. Ec. Ad. & £11. 3. 
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\mtiDg of the witnesses can be obtained^ will be sufiBcient 
without evidence of the solemnities (a). 

If a subscribing witness should deny the execution of the 
will^ he may be contradicted as to that fiict by another sub- 
scribing witness (b) ; and even if they all swear, that the will 
was not duly executed, the devisee will be allowed to go into 
circumstantial evidence to prove its due execution (c). So 
also if one of the subscribing witnesses impeach the validity of 
the will on the ground of fraud, and accuse other witnesses 
who are dead, of being accomplices in the fraud, the devisee 
may give evidence of their general character {d). 

When an ejectment is brought by the devisee of a copy- 
holder, he must prove his own admission, and the admission of 
his testator (e); and these &cts will be sufficiently established, 
by producing the original entries on the rolls of the manor by 
the proper officer (which entries the Courts will compel the 
lord to permit his tenant to inspect) (/), and proving the 
identity of the parties admitted (^), without also producing the 
stamped copies required by the statute 55 Geo. IIL c. 184 (A). 
• The will of the devisor must likewise be proved in the same 
manner as if the devise were of a freehold interest. 

The statute 55 Geo. IIL c. 192, which dispenses with the 
necessity of the surrender of copyholds to the use of the wQl of 
the copyholder, has been held to extend to those cases only, 

(a) Handa v. James, Com. 531 ; (e) Roe d. Jefferey o. Hicka, 2 

Croft 9. Pawlett, Stran. 1 109. Wila. 13 s Doe d. Vernon o. Ver- 

(6) Vide Alexander v. Gibaon, 2 non, 7 Eaat, 8; anie^ 4/. 

Gampb. 556. (/) Folkard v. Hemet» Blk. 

(e) Love v. JoUiffe, Blk. 365 ; I06l ; The King v. Shelly, 3 T. R. 

Pike 0. Badmering, cited Stran. 141. 

1096 ; Gilb. Evid. 69 ; B. N. P. (g) Doe d. Haneon v. Smith, 1 

264. Campb. 197. 

(d) Doe d« Walker 0. Stephenaon, (A) Doe d. Bennington v. Hall, 

3 Esp. 284 ; S. C. 4 Eap. 50. 16 Baat, 208. 
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where the surrender is merelj formal ; and therefore, when 
by the custom of a manor, a feme covert was allowed bj vl 
to pass her copyholds, the same having been previoudy sur- 
rendered by the husband and wife (the wife beings examined 
separate and apart), and the wife subsequently to the sutme 
made her will, but without making a previous surrender, the 
copyholds did not pass ; the surrender being matter of sob- 
stance, and requiring to be accompanied by the separate 
examination of the wife (a). 

It is not necessary in case the testator should be a marks- 
man or blind, that the will should be read over to him {nreTioiB 
to its execution (6). 

Declarations of a testator are admissible, where a will is de- 
puted on account of fraud, circumvention, or forgery (e), and 
evidence may also be given of declarations made by him, tbat 
he had attempted to destroy his will (d). 

If a will be more than thirty years old it proves itself; and 
the age of the will is to be reckoned from the day it bears 
date, and not from the time of the testator's death («). And 
it is no objection that possession has not followed the vfj/. 
because the Court cannot know how the will directs the pos- 
session to go, until it is read (J). 

A witness is not bound to produce in obedience to a sub- 
poena, a will which he holds as attorney for a devisee claixnii^ 

Ka) Doe d. Nethereote v. Bartle, (e) Doe d. Oldham v, VftSkf, S 

5 B. & A. 492. B. & C. 22 ; Lord Randiffe v. Par- 

(b) LoDgchamp d. Goodfellow v. sods, 6 Dow. 202 ; M'Kenire e. 
¥iBh, 2 N. R. 415. Fraser 9 Vex. 6, et mfe a. t to 

(c) Doe d. Ellis v. Hardy, 1 M. the case of Gough d. Calthorpe t. 

6 R. 525. Gough, 4 T. R. 706, in mtU. 

{d) Doe d. Reed v. Hawes, 7 C. (/) Doe d. Lloyd o. Paasiogbao, 
& P. 331. 2 C. & P. 440. 
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under it ; although it b suggested that it is a will of personalty, 
and ought therefore to be deposited in the Ecclesiasticfd 
Court (a). 

If the lessor be the legatee of a term for years, he must give 
in evidence the probate of the will, and prove the assent of the 
executor to the bequest ; for where a person bequeaths either 
specifically, or generally, goods or chattels, real or personal, 
and diesi, the l^atee cannot take them without the assent of 
the executors (6). He must also prove the tide of his testator, 
and show that he had a chattel and not a freehold interest in 
the premises; because when a party dies in possession, the 
presumption is that he is seised in fee. This is most com- 
monly done by the production of the lease : but in a late case, 
where the lessor put in an answer of the defendant to a bill in 
equity, in which the defendant stated, that ** he believed the 
lessor was poueued of the katehold premises in the bill 
mentioned,*^ it was held, as against the defendant, sufficient 
evidence that the interest of the testator was only a chattel 
interest (e). 

Thirdly, of the evidence necessary when a party claims the 
land under an execution. 

When an ejectment is brought by a tenant by elegii (cQ, and 
the debtor is himself in possession of the land, the only evi*- 
deuce necessary is an examined copy of the judgment roll, 
containing the award of die glegit, and return of the inquisi- 
tion. But if the possession is in a third person, the lessor 
must either show that such third person came into possession 
under the debtor, and that his right to the possession has 
ceased; or (should the party in possession hold adversely 

(s) Doe d. Cartor 0. James, 8 IL (•) Doe d. Digby «. Steel, 3 
&R.47. Campb. 115. 

ib) I Inet 111 (a); mUe, 62. (d) Anie, 69. 109. 
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to the debtor) be prepared with evidence of his debtor^s 
title (a). 

When the debtor and his tenants are made defendants jointly, 
after proof of a primd facie title to the whole premises in the 
debtor, it is incumbent on the other parties to show their better 
title, as for example, by tenancy anterior to the judgment or the 
like, or the elegit creditor must recover (6). It is not necessary 
in any case to prove a copy of the elegit and inquisition (c). 

The conusee of a statute merchant, when the debtor is in 
possession, must prove a copy of the statute, of the capitu si 
laicuty and extent and liberate returned ; for although by the 
return of the extent an interest is vested in the conusee, yet the 
actual possession of that interest is acquired by the liberate {dj. 

The sa^e proofi are also necessary, when a third person is in 
possession, as in the case of a tenant by elegit {e). 

When the ejectment is to recover lands taken in execution, 
under a writ oi fieri facias^ on a judgment obtained against a 
termor, if the party in the original action, in which the execu- 
tion issues, is the claimant,* the judgment must be proved (/). 
But the writ alone is a suiScient title to the vendee of the 
sheriff (^). And where an assignment of a lease by deed 
taken in execution, was made by the undernsheriff in the 
name, and under the seal of office of the sheriff, it was held 
unnecessary to prove his authoritjr (A). 



(o) Doe d. Da Costa o. Wharton, (e) Anie, 301. 

8 T. R. 3. (/) Doe d. Bland «. Smith, % 

(5) Doe d. Evans v. Owen and Star. 199 ; S. C. Holt, 589. 

Others, 2Tyr. 149. (g) Doe d. Batten o. Murlest, 6 

(fi) Ramabottom v. Brickhunt, 2 M. & S. 1 13 ; «# tride Doe d. Em- 

M. & S. 665. met o. Thorn, 1 M. & S. 425. 

(cQ Hammond v. Wood, 2 Balk. (A) Doe d. James v. Brown, 5 B. 

663. & A. 243. 
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Fourthly^ of the proofe to be given, when the claimant is a 
parson. 

When a parson brings ejectment for the parsonage-house, 
glebe, or tithes, he must prove his admission, institution, and 
induction (a) ; but he need not show a title in his patron, for 
institution and induction, although upon the presentation of a 
stranger, are sufficient to put the rightful patron to his quare 
impedit (b). 

Presentation may be by parol, or by writing in the nature 
of a letter to the bishop (c) ; in the latter case it may be proved 
by production of the letter; in the former by a witness who 
was present and heard it; but it cannot be proved by the 
person making the presentation, although he were only grantee 
of the avoidance (<Q. The ceremony of institution may be 
proved by the letters testimonial of institution ; or by the 
official entry in the public register of the diocese, which ought 
regularly to record the time of the institution, and on whose 
presentation it was given. This entry, therefore, if regularly 
made, is proof of the presentation, as well as of the institution. 
The induction may be proved, either by some person present 
at the ceremony, or by the indorsement on the mandate of the 
ordinary to induct, or by the return of the mandate, if any has 
been made {e). 

Proof was formerly required that the claimant had read and 
subscribed the thirty-nine articles, according to the statute, 
and declared his assent and consent to all things contained in 
the book of Common Prayer; but this is no longer held to be 
necessary, unless some ground be laid by the defendant to 

(a) Snow d. Crawley o. Phillips, 723. 

1 Sid. 320. (d) B. N. P. 105. 

(ft) B. N. P. 105. (e) Chapman v. Beaid. 3 Ant. 

(e) Co. latt 130, (a); B. N. P. 943. 
105 ; The King v. Eriswell, 3 T. R. 
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show, that he has not complied with these requisites ; because 
the presumption is, that every man has conformed to the kv, 
until there be some evidence to the contrary (a). 

Entries made by a deceased rector in his books, may be 
pven in evidence by his successor (b), upon a question of 
tithes ; and he is also entitled to give in evidence such teirieis 
as have been regularly made and preserved in the proper 
repository ; that is to say, such terriers as are signed bj i 
churchwarden, or (if the churchwardens are nominated by the 
parson) by some of the substantial inhabitants of the parish (el 
and are found either in the bishop's register office (d), or in 
the register of the archdeacon of the diocese (e). It is not 
necessary that the terrier should be signed by the parson ; biit^ 
unless it possesses the marks of authenticity above mentioned, 
it cannot in general be received in evidence. Bat wbefie b 
terrier was found in the registiy of the dean and chapter all 
Lichfield, it was admitted in evidence against one of the 
prebendaries, upon the principle that there appeared to be a 
proper connexion between the terrier, and the place where it 
was found (/). The dedarations of a former incumbent are 
evidence against hb successor {g). 

An ejectment for a parsonage and glebe, will not be sap* 
ported, by showing that the defendant entered and took the 
tithes belonging thereto ; because the tithes and the lectoij 
are not the same (h). 

When a lay impropriator brings an ejectment for tithes, the 

(a) Powell V. Milhum, 3 Wils. 1406. 

365; S. C. 2 Black. 851. (e) Potts v. Durant, 4 GviD. 

(6) Glynn v. Bank of England, 1050, 1054. 

2 Vex. 38, 43; Boe d. Brune o. (/}Millero. Foster 4 Gwfll. 1406. 

Rawlinga, 7 East, 279, 290. (g) Doe d. Coyle v. Cole, 6 G. 

(c) B. N. P. 248 ; Earl v. Lewis, & P. 359. 
4 Esp. 3. {k) Hem v. Stroud^ Latcb, 61. 

id) Atkins o. Hatton, 4 Gwill. 
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Strict proof of title is to show that the rectory originally be- 
longed to one of the dissolved monasteries, and was granted 
by the crown to those under whom he claims (a) ; but» as 
deeds and instruments are liable to be lost, length of posses- 
sion, and old deeds conveying tithes, have been deemed su£S« 
cient evidence of title (b). 

fifthly^ of the proofi required, when the action is brought 
by a guardian, for the lands of an in&nt. 

If the claimant be a guardian in socage (o), he must prove 
the seisin of the person from whom his ward claims {d); the 
heirship of the ward ; that he was under the age of fourteen 
years at the time of the demise in the declaration; and that 
amongst those relations to whom the inheritance cannot 
descend, he himself is the next of blood to th^ ward (e). 

If the claimant be a testamentary guardian appointed by 
statute 12 Car. II. c. 24, s. 8, he must prove the seisin of the 
father ; the due execution of the deed or will, which appoints 
him guardian ; and the minority of the ward at the time of the 
demise. 

Sixthly, of the proofs required by churchwardens and 
overseers under statute 69 Geo. UL c 12, s. 17. 

If the holding be adverse to the claimants, the title to the 
premises, as well as the appointments of the lessors as church- 
wardens and overseen, must be r^;ularly proved; but if the 
premises have been used as parish houses, proof that the parish 
officers have from time to time placed the parish poor in them, 

(a) Vide Ck>iii. 651. {d) Ajite,2S. 

{b) KiDaston v. Clarke, 5 T. R. (e) Litt. Sec. 123 ; Doe d. 

965, m notis. v. Bell, 6 T. R. 471. 
(e) Ante, 49. 

82 
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» 

together with the appomtments of the lessors to their respecdve 
offices, will be sufficient. It will not be necessaiy in such caset 
to prove any notice to quit or demand of possessioo ; and if die 
paupers so placed in the premiseSy shall "have ^ven up their 
possession to some third person, who claims them as his own, 
he cannot set up that claim in answer to an ejectment brooglit 
by the parish officers (a). 

Seventhly, of the proofi required by persons claiming in a 
representative character, that is to say, by assignees of bank- 
rupts, or insolvent debtors (6), and by executors and ad- 
ministrators. 

The production of the proceedings properly authenticated, 
is the only species of proof now required in the two £iniier 
cases, beyond the proof of the tide of the bankrupt or insol- 
vent (c). 

When an ejectment is brought by a personal repiesentadve, 
he must show his representative character by producing the pro- 
bate of the will, or letters of administration, or the book of the 
Ecclesiastical Court, wherein they are entered (<Q, in addition 
to the proof of his testator's, or intestate's, tide. But minutes 
of the proof of the will and sealing of the probate, indorsed 
on the will by the surrogate and reg^trar of the Eccle- 
siastical Court, will be sufficient, upon proof that by the prac- 



(a) Doe d. Haden o. Barton» 9 has never taken posaeasion, nor 
G. & P. 254. any permanent assignee been ap- 

(b) Vide Com. 651. pointed, nor the rent ever withhdd 
(e) A lessor whoae property has from the lessor. (Best. C. J., dii.) 

been aaaigned to a proviaional. as- Doe d. Palmer o. Andrews, 4 Biog^ 

aigneeyUnderthelnsdventDebtoTi' 34S. 



Act» cannot eject an occnpierof land, (d) Garret o. lister. 1 Ler. 25; 
which paaaed nnder the aaaignment, Elden o. Keddell, 8 £ast» 187; 
although the proviaional assignee Omi* B. N. P. 106. 
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tice of the particular Court, no other record of such grant is 
kept (a). 

Eighthly, of the proo6 by a lord of the manor, and by 
copyholders. 

When a lord ^ises the land as forfeited pro defectu tenentis, 
if he seise absolutely, he must prove a custom in the manor 
entitling him to do so; but if he seise only quousque, the 
custom need not be proved; and an absolute seisure unwar- 
ranted by the custom, cannot afterwards be set up as a seisure 
quousque (i). He must also prove that the regular procla- 
mations have been made, and in one report of Lord Salisbury's, 
case. (6), it is said, that the proclamations must be proved by 
vivd voce evidence, and that the entry thereof on the court 
rolls is not suflBcient; but no mention is made of this point in 
the other report of the same case, nor does it appear in a 
modem similar decision, that any evidence of this nature 
was required (c). 

When the lord of a manor brings an ejectment for a 
forfeiture, he must prove that he was lord at the time of the 
forfeiture committed (unless the act of forfeiture destroys the 
estate, in which case, the heir of such lord may also take 
advantage of it) ((2), and that the person, who is alleged to 
have committed the forfeiture, has been admitted tenant on 
the rolls of the manor. Proof of the admittance of the &ther, 
and of the descent to the copyholder as son and heir, and pay- 
ment of quit-rents by him, will not be sufficient evidence : the 
tenant must be himself admitted, for nothing vests in a copy- 
holder which he can forfeit, before admittance and entry. The 
act of forfeiture must of course also be proved; but proof is 

(a) Doe d. Bassett o. Edwardt, (e) Doe d. Tarrant «. Hellier» 3 
r Ad. & EU. 240. T. R. 162. 

(b) Lord Salisbury't case, 1 Lev. (d) Ante^ 44. 
63 ; S. C. 1 Keb. 2S7. 
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not required of the presentment of the forfeiture, nor of the 
entry, or seisure of the lord (a) ; nor will the defendant 
be allowed, having been admitted and done fealty, to show 
that the legal estate was not in the lord at the time of admit- 
tance (6). 

Upon a question whether a slip of land between some old 
enclosures and the highway, vested in the lord of the manor or 
the owner of the adjoining freehold, evidence was received of 
acts of ownership by the lord on similar slips of land not 
adjoining his own freehold, in various parts of the manor (c). 

Proof of the party under whom the lessor claims having held 
a Court many years ago, and of the lessor himself having 
held Courts and also appointed gamekeepers, is primd facts 
evidence that a manor exists, and that the claimant is the 
lord, without the production of court rolls or any documentaiy 
evidence of Courts having been held (J). 

The legality of the title of the lord or steward who admits a 
copyholder is immaterial, provided the admission is in pur- 
suance of a surrender, and not a voluntary grant from the 
lord {e) ; and a record in the record book of the manor, of 
admittance to a copyhold, reciting a surrender of the same 
copyhold to the use of a will, is admissible evidence of the 
surrender, the steward not being able to find the surrender 
itself on the roll or elsewhere, and the surrender being irregu- ' 
larly kept in the manor, although all the other surrenders 
were either preserved or recorded on the roll (/). 



(a) Roe d. Jeffireys v. Hicke, 2 Bing. 332. 

Wils. 13 ; Doe d. Foley v. Wilson, (d) Doe d. Beck v. Heakin, 6 Ad. 

11 East, 66 ; B.^. P. \0S; et vide & £1L 495. 

Watk. Copy. v. i. 324 to 353. (e) Doe d. Burgess o. Thompson, 

(b) Doe d. Nepean v, Budden, 5 1 Nev. & P. 215. 

B. & A. 626. (/) Bex o. Inhabitants of Thrus- 

(c) Doe d. Barrett o. Kemp, 7 cross, 1 Ad. & £11. 126. 



BT A LORD OF A MANOR. 263 

The court rolls, containing a presentment of an admittance 
upon a surrender out of Court, are primd facie evidence of the 
surrender as between surrenderor and surrenderee, without 
producing the original surrender, or inquiring into the suffi- 
ciency of the stamp upon it (a). 

A copyholder who has been admitted to a tenement, and 
done fealty to the lord of the manor, is estopped in an action 
by the latter for a forfeiture, from shewing that the legal 
estate was not in the lord at the time of admittance (ft). 

A lord of a manor cannot maintain ejectment for mines 
upon his manor, without proof that he has been actually 
possessed of them within the last twenty years ; because they 
are a distinct possession from the manor, and may be of 
difiPerent inheritances (c)l And a verdict in trover, for lead 
dug out of them, will not be evidence of the posseftion of the 
mines, for trover may be brought on property without pos- 
session (d). 

The doctrine of presumption extends to copyhold lands, 
and upon proper evidence an enfranchisement of them may be 
presumed even against the crown («). 

When an ejectment is brought by the surrenderee of copy- 
hold lands, he must prove the surrender to his use, and his 
subsequent admittance ; but it is immaterial whether the ad- 
mittance be before or after the day of the demise in the 
declaration (/)• 

But where the lessor claims as heir, or under a grant of a 



(a) Doe d. Garrod v. Olley, 12 (d) R. N. P. 102. 

Ad. & EU. 481. (tf) Roe d. Johnson v. Ireland, 

(6) Doe d. Nepean v. Budden, 1 II East, 220. 

D. & R. 243 ; 6 B. & Ad. 626. (/) Anie, 46. 

(c) Rich 9. Johnson^ Stran. 1 142. 
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reyersion by the lord expectant on a life estate, proof of 
admittance is unnecessary (a). 



When a copyholder was convicted of a capital felony bat 
pardoned upon condition of remaining two years in prison, and 
the lord did not do any act towards seising the copyhold, it 
was held that at the expiration of the two years the copyholder 
might maintain ejectment for the land against one who had 
ousted him, inasmuch as the pardon had restored his com- 
petency, and the estate would not vest in the lord without anj 
act done by him (6). 

We must now consider the proofi required when a priTitj 
exists between the defendant and the lessor of the plainti£l^ or 
those from whom he derives title; and herein of the cases 
relative to the estoppel of parties in such cases from con- 
troverting toe claimant's title. 

Privities of this description principally happen in three 
different cases. Firstly, when the relation of mortgagor and 
mortgagee exists between the parties; secondly, when that 
of landlord and tenant has existed; and, thirdly, when the 
defendant has been admitted into possession under a void 
lease, or pending a treaty for a purchase, or under circum- 
stances of a like character (c). 

Firstly, Of the proofi by mortgagees. 

When the lessor of the plauntiff is the mor^agee of the 
premises, and the mortgagor is himself the defendant, proof of 
the due execution of the mortgage deeds is the only evidence 
required (d). Proof of a notice to quit or demand possession 
is not necessary (e). But if the ejectment be against a third 

(a) Ante, 46; Roe d. Cosh v. (d) Ante, 77. 

Loveless, 2 B. & A. 453. («) Doe d. Fisher o. Gilei, 5 

(6) Doe d. Evans o. Evans, 5 B. Bing. 241 ; Doe d.Rohey r. Msisej, 

& C. 684. 2 B. & C. 767. 

(c) Ante, 75. 
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penon, who holds the mortgaged lands as tenant to the 
mortgagor, it will be also necessary to give evidence of such 
tenancy, and either of its regular determination, or that it was 
created by the mortgagor subsequently to the execution of the 
mortgage deed (a). 

The proofs are the same when the assignee of a mortgagee 
is the claimant, with the additional proof of the derivative tjtle 
of the assignee fix>m the mortgagee. 

The mere &ct of a mortgagee having received interest on 
the mortgage down to a time later than the day of the demise 
in the declaration, does not amount to a recognition by him, 
that the mortgagor or his tenant was in lawful possession of 
the premises until the time when such interest was paid, 
and consequently is no defence to an ejectment brought by 
the mortgagee (&). 

In an ejectment by a mortgagee against the assignee (under 
the Lisolvent Act) of the mortgagor, it has been ruled, that a 
letter from the mortgagor to the mortgagee, dated previously 
to the assignment, is evidence against the defendant, and will 
be presumed to have been written at the time of its date, until 
the contrary is shown (c). 

Proof of the title of the mortgagee must of course be given, 
if the defendant hold adversely to such title ; but if it appear 
upon the evidence that the defendant, although not the 
mortgagor, is in reality defending for his benefit, he will be 
subject to the same rules with r^ard to proofed and be estopped 
in the same manner from disputing the mortgagee's title as the 
mortgagor himself (d). 

(a) Keech v. Hall, Dour. 21 ; lader, 2 B. & Ad. 473. 
Thunder d. Weaver v. Belcher, 3 (c) Goodtide d. Baker o. Mil- 
East, 449 ; Birch v. Wright, 1 T. btirD, 2 M. & S. 853. 
R.378; Doe d. Clark v.TVappand, (d) Doe d. Hurst v. Clifton, 4 
I Stark. 281. Ad.&£U. 813. 

(6) Doe d. Rogers o. Cadwal- 
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The following decisions with respect to the rights of mort- 
gagorsy or those claiming under them to dispute the title of 
the mortgagee, have been reported. 

Where the morjtgage was by lease and release, and the release 
recited that the releasor was legally or equitably entitled to the 
premises conveyed, and he covenanted that he was lawfully 
or equitably seised in his demesne of and in the premises, 
and otherwise well entitled to the same, and the legal estate 
was subsequently conveyed to him ; and he afterwards for a 
valuable consideration conveyed the same to a third party: 
upon ejectment brought by the mortgagee against such third 
party, it was held that there being in the release no certain or 
precise averment of any seisin in the releasor, but only a 
recital or covenant that he was legally or equitably entitled, 
the defendant was not estopped from setting up the l^al 
estate acquired by him after the execution of the release. It 
was also held that the release did not operate as an estoppel 
by virtue of the words, ^'granted, bargained, sold, aliened, 
remised, released, &c., because the release passed nothing but 
what the releasor had at the time, and he had not the legal 
title in the premises at the time of the release. It was also 
held that the case did not fall within the rule, that a mortgagor 
cannot dbpute the title of his mortgi^e, because the party 
claimed as a purchaser for a valuable consideration vnthout 
notice, a legal interest which was not in the mortgagor at 
the time of the mortgage, he having at that time an equitable 
interest only, to which his tide was not disputed (a). 

M. being seised in fee mortgaged to 0., but remained in 
possession, and afterwards demised part to B. who also entered, 
after which M. mortgaged to H. H. after this received rent 
fix)m £., and demised the other part to A. — afterwards B. and 
A. on notice from O., paid 0. rent, H. then brought eject- 

(a) Right d. Jefireys v. Bucknell, 2 B. & Ad. 278. 
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ment (after notice to quit) against B. and A. It was held 

that B* and A. might both show in defence, the first mortgage 

tx> O., O.'s notice to them, and their payment of rent to O.; 

for that, although J?, could not dispute JIf.'s title at the time 

of the demise, he might show that H. had no derivative title, 

and he was not precluded by having paid rent to H. under a 

mistake of the facts. Also, that A. by showing that M. at the 

time of the demise to him, was only mortgagor in possession, 

did not impugn JIf/s right to confer upon him by the demise, 

a legal title to the possession, but might show that M. had 

since been treated as a trespasser by the mortgagee, so as to 

determine Jtf.'s right; and that O.'s notice to the tenant to 

pay him the rent might, if received in evidence, tend to show 

that by so doing, O. treated the mortgagor as a trespasser (a). 

Where a canon demised by way of mortgage, ''all the canonry 
of him the said A* B., and all the lands, messuages, &c., 
thereunto belonging," he was not estopped by the mortgage 
deed from showing that the house in respect of which the 
ejectment was brought, and which had been assigned to him 
on his installation as canon, and of which he still retained 
possession, did not belong to the canonry (ft). 

Where V. having a defective title mortgaged land in fee to 
0., and continued in possession, and afterwards a lease was 
granted to him by the real owner in pursuance of an award ; 
it was held that F. could not set up such lease as an answer to 
an ejectment brought by 0» (c). 

Secondly, of the proofi by landlords agidnst tenants. 

When the relation of landlord and tenant subsists between 



(a) Doe d. Higginbotham v. Bar- 1 M. & G. 625. 

ton, 1 1 Ad. & EQ. 307. (O Doe d. Ogle v. Vickers, 4 Ad. 

(b) Doe d. Butcher o. Musgrave, & EIL 782. 
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the pardesy the tenancy may be determined as ^nre have sirads 
observed (a), in three several ways. First, by the efiBux d 
time, or the happening of a particukr event. Secx>ndly, by & 
notice from the landlord to the tenant to deliver up the pos- 
session, or vice versd; and, thirdly^ by a breach on the part of 
the tenant of any condition of his tenancy, as by the non- 
payment of rent, or non-performance of a covenant. 

< 

When the tenancy is detennined by the efflux of time, u 
the demise be by deed, or other veritingy the lessor has only to 
prove the counterpart of the lease by one of the suhscribu^ 
witnesses ; and it is not necessary that he should have' given 
notice to the tenant to produce the original lease, to enaUe 
him so to do (i). If there is no counterpart, notice to jHiodaoe 
the original lease should be given, and then, but not otho^ 
wise, the claimant will be entitled, if the original lease he not 
produced, to give secondaiy evidence of its contents. If the 
demise be by parol, the agreement may be proved by anj 
person present at the making of it ; but if it should appear od 
the trial by the witnesses on the part of the plaintiff, that a 
written agreement has at any time been drawn up between 
the lessor, and the party under whom the defendant came into 
possession, it must be produced by the plaintiff (c). It fa not 
necessary for the** lessor when the tenant holds under a lease, 
to prove that he, or those under whom he claims, has recei^ 
the reserved rent within the last twenty yean (no- 
where the tenancy is determined by the happenix^ of a ' 
particular event, the lessor must of course also prove, that the 1 
event, upon which the tenancy is to determine, has happened. 

When the tenancy expires by reason of a notice to quit) 

(a) Ante, 73, 74. 6 Bing. 533. 

(b) Roe d. West v. Davis, 7 East, (d) Onell v. Maddox, Rano. 
363. Eject. Appen. 45S. Doe d. Ditcj 

(e) Fenn d. Thomas r. Griffith, v. Oxenden, 7 M. & W. 131> 
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the lessor must prove the tenancy of the defendant, the service 
of the notice and its contents, (and if given by an agent, the 
agent's authority) (a), and that the notice and the year of the 
tenancy expire at the same time. When also the notice is for 
a shorter period than half-a-year, or expires at any other period 
than the end of the year of the tenancy, it will be necessary to 
show the custom of the country where the lands lie, or an 
express agreement, by which such notice is authorised (i). 

The tenancy of the defendant is commonly admitted, and 
may be proved when necessary, if no direct evidence can be 
given of the demise, by declarations on the part of the tenant^ 
the fact of payment of rent (and it is advisable to give the 
tenant notice to produce his receipts) or the Uke. 

4 

The service of the notice (c), and the authority to serve it, 
will be proved by the person who delivered it to the tenant; 
but if there is a subscribing witness thereto, such subscribing 
witness must also be called (d), although it should happen that 
he only witnessed the signature of the landlord, and did not 
deUver the notice himself. The contents of the notice may 
be proved by a duplicate original, which should be compared 
with the notice actually served, by the parly serving it; but if 
diis precaution is not taken, parol evidence may be given of 
its contents; and it is not necessary in either case, to give the 
defendant notice to produce the original in his possession (e). 

In a case in which it was proved, that it was the usual prac- 
tice in the attorney's oflSce for the clerks to serve notices to 
quit on tenants, and to indorse on duplicates of such notices the 
&ct and time of service ; and on the occasion in question the 
attorney himself prepared a notice to quit to serve on a tenant, 

(a) Ante, S9. 2 M. & S. 62. 

(6) Ante, 103. (e) Jory v. Oivhaid, 2 B. & P. 

(e) Ante, 92. 41. 

(d) Doe d. Sykea o. Diiniford» 
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and took it out with him together with two others prepared 
at, the same time, and afterwards returned to the office and 
indorsed on the duplicate of each notice a memorandum of 
having delivered it to the tenant, and the attorney died before 
the trial, and at the trial two of the notices were proved to 
have been delivered by him to the tenants on the day when he 
so took the notices out with him ; it was held, that the indorse- 
ment made by him on the third notice was admissible in 
evidence to prove its service (a). 

When the notice is given by an agent, it must be shown 
that he was vested with his authority at the time the notice 
was given (6). And where two or more joint tenants, &c., 
are lessors of the plaintiff, and a notice to quit is given by one 
or more in the name of all, although they all afterwards join in 
an ejectment, it will not be presumed, fiom that circumstance, 
that an authority was originally given by the parties not 
joining in the notice, to their co-tenants (c). But where a 
notice to quit was given by the steward of a corporation, it 
was presumed, inasmuch as he was an officer of the corporation, 
that he had an authority to give the notice (^. 

When the tenant has been long in possession of the premises, 
it frequently becomes extremely difficult to prove the time of 
his original entry ; but nevertheless, some evidence must be 
given, from which the jury may presume that the time of the 
expiration of the notice and of the year of the tenancy are the 
same, or the plaintiff will be nonsuited. 

If the tenant has been applied to by his landlord respecting 
the time of the commencement of his tenancy, and has in- 
formed him that it began on a certain day, and in consequence 



(a) Doe d. Patteshall v. Tnrford, (c) Ante, 89. 
3 B. & Ad. 890. (d) Roe d. Dean of Rochester v. 

{b) Ante, 88. Peerce, 2 Campb. 96. 
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of such information^ a notice to quit on that day is given at a 
subsequent period, the evidence is conclusive upon the tenant, 
and he will not be permitted to prove that in point of fact the 
tenancy has a different commencement: nor is it material 
i^hether the information be the result of design or ignorance, 
as the landlord is in both instances equally led into an error (a). 
When also the tenant at the time of the service of the notice 
assents to the terms of it, he will be precluded from showing 
that it expires at a wrong time. But such assent must be 
strictly proved; and in a case where the party made no 
objection to the notice at the time of its delivery, but said, 
** I pay rent enough already, it is hard to use me thus ;** it was 
held that these circumstances were not su£Bcient to prevent 
him from showing the time when the tenancy actually com- 
menced (6). 

When a notice to quit upon any particular day, is served 
upon the tenant personally, if he read its contents, or they be 
explained to him, without any objection being made on his 
part, as to the time of the expiration of the notice, it will be 
primd fade evidence of a holding from the day mentioned in 
the notice (c). In like manner, a receipt for a year's rent up 
to a particular day, is primd facie evidence of a holding from 
that day (d)* But if the notice be not delivered personally, or 
be not read over or explained to the party, no such presump- 
tion will arise, although a contrary doctrine was formerly 
maintained (e)» When also the notice is to quit generally at 
the expiration of the current year of the tenancy, &c. (/), no 
presumption can arise, as to the time of the commencement of 



(a) Doe d. Eyre v, Lambley, 2 cester v. Biggs, 2 Taunt. 109. 

Esp. 635. (db Doe d. Gostleton o. Samuel, 

{b) Oakapple d. (jreen o.Copous, 5 Esp. 174. 

4 T. R. 361. (e) Doe d. Puddicombe v. Harris, 

(c) Thomas d. Jones 0. Tliomas, 1 T. R. 161 ; Doed. Ash v. Calvert, 

2 Campb. 647 ; Doe d. Claiges v. 2 Campb. 387. 

Foster, 13 East, 405 ; Doe d. Lei- (/) AMt€, 104. 
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the tenancy, from a personal delivery to the tenant Bat 
where a general notice was delivered on the 22nd of March, 
to quit at the expiration of the current year, &C.9 and on the 
1 6th of January following, a declaration in ejectment was 
delivered to the tenant, laying the demise on the Ist of 
November, and the tenant on the receipt of this declaration 
made no objection to the notice to quit, nor set up any right 
to the possession of the premises, but said he should go out as 
soon as he could suit himself with, another house, it was ruled 
by Lord Ellenborough, C. J., that the defendant's declaration, 
when served with the ejectment, was evidence to go to the 
jury, whether the holding was a Michaelmas holding^ and the 
jury found a verdict for the landlord (a). And in a case where 
the nodce was delivered on Sept. 27, to quit *' at the expi- 
ration of the term for which you hold the same," which notice 
was served personally upon the tenant, who observed, ** I hope 
Mr. M. does not mean to turn me out," Holroyd, J., permitted 
the lessor to prove, that it was the general custom, in that part 
of the country where the demised lands lay, to let the same 
from Lady-day to Lady-day, and that the defendant's rent 
was due at Michaelmas and Lady-day respectively, and 
directed the jury to presume, that this tenancy, like other 
tenancies in that part of the country, was a tenancy from 
Lady-day to Lady-day (&)• 

Where the sole evidence of a tenancy is payment of ren^ 
the person paying is in all cases at liberty to explain the pay- 
ment, and show on whose behalf it was received (c). 

When the ejectment is brought upon a clause of re-entry 
for non-payment of rent, if the proceedings axe at common 



(a) Doe d. Baker v. WombweIl» MS. 

2 Campb. 659. (c) Doe d. Harvey v. Frande, 2 

(b) Doe d. Milnes 0. Lamb. Not- M. & R. 57. 
tingham Summer Aeniee, 1S17» 
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law, the lessor must prove the lease, or counterpart (a), and 
that the rent has been demanded with all the formalities men- 
tioned in a preceding chapter (b). If the case falls within the 
provisions of the statute 4 Geo. IL c. 28, instead of proving a 
demand of rent, he must show that six months' rent is in arrear, 
and that there is not a sufficient distress upon the premises (c). 
In order to prove the latter fact, evidence must be given that 
every part of the premises has been searched; and in a case 
where the party who was about to make the distress, omitted 
to enter a cottage upon the premises, the Court considered 
the search insufficient (d). But if the lessor show that he was 
prevented by the defendant from entering on the premises^ 
proof that there was no sufficient distress will be dispensed 
with (e). If there be a sufficient distress to countervail the 
arrears of rent, in respect of which the forfeiture is incurred, it 
will be an answer to the action, although the distress be not 
sufficient to meet any further arrears remaining due. 

The search must, of course, be made after the time when 
the rent became due, and also after the expiration of the time 
when it was payable to save the forfeiture (£) ; but^itisnot 
necessary for the plaintiff to prove that there was no sufficient 
distress upon the premises, throughout the whole period of 
time during which the rent has been in arrear. If he proves 
that on any one day, fiom the time when the rent became due, to 
the day of the demise in the declaration, there was no sufficient 
distress, it will entitle him to a verdict. And even if he proves 
that there was not a sufficient distress, on some day after the 
day of the demise ; as, for example, on gome day in May, (the 
demise being laid on May 2\ it will be sufficient prifnd facie 
evidence to call upon the defendant to show, that there was a 

(a) Eos d. Westv. Davis, /East, (4 Doe d. Powell v. King, For- 
363. rest, 19. 

(b) Ante, 121. (e) Doe d. Chippendale o. Dyson, 

(c) Anie, 122. 1 M. & M. 77. 
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sufficient distress upon the premises within the terms of the 
proviso (a). 

It is not necessary that the amount of rent proved to be due 
should correspond with the amount stated in the particulan 
of breaches delivered by the plaintiff (6). 

When the ejectment is for the breach of any other covenant, 
the lessor must show the covenant broken, by the same 
evidence as in an action of covenant; and if he has been 
ordered by the Court to give to the tenant particulars of the 
breaches upon which he means to rely, he will be precluded 
from giving in evidence different breaches from those contained 
in the particulars. A breach of covenant by mismanagement 
in overcropping, and by deviating from the usual rotation of 
crops, has been held to be inadmissible in evidence under 
particulars for breaches, '*by selling hay and straw off the 
land, removing manure, and non cuUivation.^ (c) 

In an ejectment on a proviso for re-entry, for breach of 
covenant not to assign or let the premises, it was ruled by 
Lord Alvanley, C. J., that if a person was found in possession 
acting and appearing as tenant, it was sufficient |>fti»if/acM 
evidence of an under-letting to call upon the defendant (the 
lessee) to show in what chiiracter such person was upon the 
premises ; and that the declarations of such person were ad- 
missible in evidence against the lessee (J). But in a subse- 
quent case, upon similar evidence of possession, (accompanied, 
indeed, by a declaration of the party that he had taken the 
premises from a third person, but which does not seem to 
form the ground of the decision) Lord Ellenborough, C. J., 
directed a nonsuit; observing, that upon such evidence, 

(a) Doe d. Smalt o. Fachau, 15 (c) Doe d. Winnal v. Bnwd, 9 
East, 286. M. & 6. 523. 

(b) Tenny d. Gibbs o. Moody, 3 (d) Doe d. Hindley o. Rickafbj, 
BiDg. 3. 5 Eep. 4. 
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noH constats th&t the party was not a tortious intruder, that it 
was incumbent on the lessor to prove that the lessee had 
either assigned or let, and that the evidence produced would 
not be sofficient, even if the lessee had covenanted not to part 
mth the poseession{a). 

In ejectment against a tenant for a forfeiture, it is a good 
defence that the landlord after the execution of the lease, con^ 
veyed away his title to the premises by mortgage, although it 
be not shewn that any interest on the mortgage is in arrear, 
or that the mortgagee has made any claim, or otherwise en- 
forced his rights as against either landlord or tenant (6). 

In an ejectment for not insuring, it lies upon the claimant 
to prove that no insurance has been effected, and the circum- 
stance that defendant refused to shew the policy, when the 
pbdndff required him^ and the non-production of it at the trial 
after notice, are not primd fade evidence against him (c). 

If the claimant is the assignee of the reversion, after proving 
the forfeiture, evidence must be ^ven that he was entitled to 
the reveision at the time the forfeiture was committed (e2), and 
if possible of the aiesne assignments from the original lessor. 
These mesne assignments, however, will be presumed, if the 
original lease be for a long term, and the possession of the 
assigDee has eontinned for a considerable time («). 

We must now consider the cases in which questions have 

(a) Doe 0. Payne, 1 Star. 86. almost insuperable. It is prudent 

(6) Doe d. Marriott v. Edwards, in order to avoid tbese inconvenien- 

6 B. & A. 1065. ees, to limit the covenant to an insu- 

(c) Doe d. Bridger o. Whitehead, ranee in some particular office. 

3 Ney. & P. 657. The difficulties ((Q AsUe, 56. 148. 

attendant on the proof that no insu. (e) Earl d. Goodwin v, Baxter, 

ranee has been effected are from the Blk. 1228. 

great number of inturance offices 

T 2 
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arisen as to the right of tenants to dispute their landlocdi 
tide. 

It may be laid down as a general rule, that a peisoD 
defending as landlord is bound by the same estoppels as the 
tenant himself, and that a party who gets possession of 
premises from the lessor of the plaintiff by any fratid or tiick 
upon him cannot set up his own title, or a title in a third per- 
son, in answer to the action (a). 

A party also who defends as landlord is estopped fiom 
objecting that the occupiers of the premises, who have soffeitd 
judgment to go by de&ult, are tenants to the lessor, and hare 
not received notice to quit from him (6). 

The lessor of the plaintiff had demised the premises 6m 
year to year to a mining company, and had given to them a 
notice to quit on the day of the demise ; he was a partner in 
the company, and the defendant, who was another partner in 
the company, defended on their behal£ The defendant was 
estopped from disputing the title of the claimant, althoogh lie 
had admitted in an answer in Chancery which was in erideooe 
that he had no legal title to the premises (c). 

&, the husband of A.^ being in possession of land% made t 
conveyance of tiiem in fee ; but it was vexbaQy agreed, betveen 
him and the purchaser, that during the joint lives of the par- 
chaser and S., the possession of S. should not be disturbed 
The purchaser died, and S, received notice to quit He ako 



(a> Doe d. Knight «. Lady Johnson v. Baytap, 3 Ad. & £D. 

Smythe, 4 M. & S. 447 ; Doe d. 188. 

Earl Manven v. Miaim, 2 M. & R. (b) Doe d. Davis v. Creed, 5 

56; Doe d. Mee o. litherlandy 4 Bing. 327. 

Ad. &E11. 784; Doed.Bullen v. (c) Frande e. Doe d.Harve7,4 

Mills, 2 Ad. & EU. 17; Doe d. M. & W. 331. 
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died, the notice having expired, and A., the widow, retained pos-. 
session. In ejectment brought against her by the purchaser's 
representatives, it was held, that she could not set up against 
them the title of a party to whom her husband, before the 
above-mentioned conveyance, had given a mortgage for 1000 
yeare (a). 

H. having no tide was let into possession by the owner, and 
L. came to reside with and attend upon him. H. afterwards 
died, having devised the premises to the lessor of the plain- 
tiff, and continued to reside. Upon ejectment brought, the 
defendants (professing to have a claim under the original pro- 
prietor) defended as landlords, but at the trial gave no evidence 
of title in themselves ; it was held, that L. having come into 
possession under H.^ the defendants were estopped from show- 
ing the circumstances under which H. entered (&)• 

G. demised premises to D. who entered and paid rent 
During the term, a third party, 71, disputed &.*s title, and they 
agreed to be bound by the opinion of a barrister, who decided 
in T.'s favour. G. therefore delivered up the title deeds, and 
permitted 2l's attorney to tell i)., the tenant, that he must in 
future pay the rent to T* as his landlord. It was held, that 
6.'s claim of title as landlord to D. had expired ; that his 
conduct amounted to an admission of that fact ; and that D. 
was not estopped firom alleging it. (c). 

Previous to 1812, a person built a house on a piece of 
waste ground, and before he acquired a title to it, gave up 
possession to the tenant of the adjoining land, who held it 
under a lease granted in 1812. The latter let the premises to 
the defendant It was held in ejectment by the landlord of 
the adjoining land that the defendant was estopped from 

(a) Doe d. Leeming v, Skirrow, 9 Ad. & EU. 663. 
7 Ad. & EU. 157. (e) Downs o. Cooper, a Q. R. R. 

{h) Doe d. Willis v. Birehmora, ' 356. 
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denying the title of die tenant, and the tenant fincMn di8piitiD| 
that of the landlord (a). 

A. demised to B.^ and afterwards beii^ embarraned ae- 
mgned to C, and requested B. to attorn to C, (anppreaBing the 
fiu^ts of his insolvency), which B. accordingly did» and sabn- 
quently agreed with C. to give up possession at a particular 
day. — A. became bankrupt, B. remaining in po aaemi oD, sod 
C brought an ejectment upon the agi^eement. The aaB^oees 
defended as landlorda It was held, that these aeknowledgments 
did not estop B* or the assignees, as representing him fixmi con- 
testing C's tide ; such adcnowledgments having been made is 
consequence of Ah representations, in which he soppressed the 
fiicts rendering the assignment invalid (ft). 

• 

Thirdly, when the defendant has been let intopo oDcaoi on bj 
the owner, under circumstances by which the relationslup 
of landlord and tenant, has not been constituted. 

It is impossible to point out the evidence requisite in all 
the various cases, arising under this division of the subject 
Each case most depend on its own peculiar circumstances, aod 
it is enough therefore, to si^ generally, that the claiouuit most 
give evidence of the circumstances under which possession was 
taken, and that the defendant's right to such possession hsi 
ceased If, for example, he was let into possession pendiiig a 
negociation for a purchase, it must be proved that be was so 
let into possession, and that the negociadon has been brokea 
off. If he took possession under a void lease or agreement, 
the instrument must be produced and proved, tf by leave and 
license, <Mr as tenant at will, that the license has been revoked, 
or the will determined by demand of possession or otherwisei 
and so forth; and this general rule must be always atieiided \o, 



(«) Doe iL Wheble v. FoUer. I (6) Doe d. Pkvin «. Biovb, 7 
TTr.&G.17. Ad.&BL447. 
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namely, that the right of possession in the defendant must be 
terminated before the day of the demise in the declaration. 

Lastly ; Of the eyidence on the part of the defendant 

The principle that a claimant in ejectment mnst recover on 
the strength of his own title, is now so clearly established that 
little can be said respecting the evidence necessai^ on the part 
of the defendant. The lessor of the plaintiff must always, in 
the first instance, make out a clear and substantial title to the 
premises in question ; and the defendant's evidence is altogether 
confined to fidsifying his adversary's proo&, or rebutting the 
presumptions which may arise out of them. He needs not 
show that he has himself any claim whatever to the premises, 
nor give evidence of a title in a third person ; it is sufficient if 
he make it appear to the juiy, that a legal title does not subsist 
in the plaintiff's lessor. Thus, when the lessor claims as heir, 
he may show a devise by the ancestor to a stranger ; that by 
a particular custom another, and not the claimant, is the heir; 
that the claimant is a bastard; or any other circumstances 
which will invalidate his title. In like manner when the 
lessor claims as devisee, the defendant may show, that the will 
was obtained by firaud; that it was not duly executed; that 
the testator was a lunatic; and so forth. And as the same 
principle holds, whatever be the title of the claimant, any 
particular directions respecting the defendant's proofii are 
altogether unnecessaiy. It is sufficient to observe generally, 
that the defendant's evidence entirely depends on the nature 
of the proofs advanced by the plaintiff's lessor, and need in 
no case to be extended beyond the rebuttal of them. 
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CHAPTER X. 

Of the Trial and mbtequent ProeeeJ&ngSm 

The claims of the parties being prepared for die deasm 
of a jurj) by means of the fictions, conditions, and proa6» 
described in the preceding chapters, the trial with its incidents, 
and the subsequent proceedings, will now occupy our atteDtioa 

The death of the lessor of the plaintiff, although he be on/f 
tenant for life, will not abate the action, nor can it be pleaded 
puis darrein continuance ; because the right is supposed to be 
in his lessee, (the plaindff,) who may proceed for the daoufgn 
occasioned by the supposed ouster, although he csannot obtun 
possession of the land (a) ; but a trial of this nature is unkDovn 
in practice, for the damages in ejectment are only nominal, 
and if the plaintiff be nonsuited from the refusal of the dekni- 
ant to appear at the trial, the executor of the lessor will not be 
entitled to his costs, for the consent rule is merely personal {h\ 

If the defendant refuses at the trial to appear^ and confess 
lease, entry, and ouster, the plaintiff must be nonsuited, imless 
the action be at the suit of a landlord against his tenant, in 
which case it is optional with the lessor of the plaintiff to be 
nonsuited, or proceed with the trial If he adopt the latter 
course, he must produce the consent rule and undertaking of 
the defendant (which by stat. 1 Geo. IV. c. 87, s- 2, is made 
evidence of lease, entry, and ouster,) which will entitle bim 

(a) Thraatout d. Turner o. Grey, (6) Thmstout v. BedweD, 2 Will. 
Stran. 1056. 7. 
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• 

after proof of his right to the demised premises, to recover the 
mesne prodts, accruing from the day of the determination of 
the tenant's interest to the time of the verdict, or to some 
preceding day to be specially mentioned therein. 

The landlord has also, by the same statute, a like privilege 
with regard to the recovery of the mesne profits, in case of the 
appearance of the tenant at the trial; but the statute does not 
extend to cases in which the relation of landlord and tenant 
does not exist. 

If there be two defendants one of whom defends as landlord, 
and the other as tenant, and they defend by different counsel 
and attomies, but the tenant claims no title but what he derives 
from the landlord, one counsel only will be permitted to ad- 
dress the jury, but both may cross-examine and also call wit- 
nesses (a). 

In addition to the general authority given to the presiding 
Judge in all actions, by stat 1 Wm. IV. c 7, to grant certifi- 
cates for immediate execution, he is authorized by the stat. 1 
Wm. IV. c. 87, s. 32, in all cases of trials of ejectments, when 
the verdict shall pass for the plaintiff, or he shall be nonsuited 
for want of the defendant's appearance to confess lease, entry, 
and ouster, to certify on the back of the record that a writ of 
possession ought to issue immediately, and such writ shall 
thereupon issue (b). 

The Judge is also authorized when the rule required by 
stat 1 Geo. TV. c 87, s. 1, has been entered into by the 
defendant (c), to stay the execution of the judgment abso- 
lutely, until the fifth day of the ensuing Term, if he shall think 
the finding of the jury was contrary to evidence, or that the 



(a) Doe d. Hogg v. Tindale and (6) Appendix, No. 37. 
Another, 3 C. & P. 565. (c) Ante, 223. 
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damages were excessire; and is compelled so to sUj tbe 
execution, upon the requisition of the defendant, iip<» his 
undertaking to find, and within four days from the trial 
actually finding security, by the recognueance of himaetf and 
two sufficient sureties in such reasonable sum as the Judge 
shall direct, not to commit any waste or wilful damage, or 
'sell, or carry off any standing crops, hay, straw, or manure, 
firom the premises, firom the day of the verdict until die d^ 
of execution (a). 

The omission of the date of the year of the demise caBDot 
be amended at nin priuSf under stat. 3 & 4 Wm. IV. c. 42, 
s. 23, because it is not a question of variance between the 
declaration and the proof, for the day in the declazBUon is 
applicable to that day in any year, and it is, if anything, a 
defect in the declaration itself. Nor is such an omisaioo a 
ground of nonsuit (b). 

Two cases only are reported as to the rules by whidi the 
Judge at niai priua should be guided in granting amendment 
under the above statute. In one of them in which the eject- 
ment was brought on a forfeiture, and the amendment asked was 
to correct a misdescription of the parish, Parke, J. allowed tbe 
amendment, and intimated a strong opinion that ''parties 
must not come down to trial on the ground that there was a 
variance in the record, which they supposed a Judge wonld,iiot 
rectify (c)." In tbe other case two tenants in common had 
declared on a joint demise, and Taimton, J., in answer to an 
application for leave to amend by substituting several demisesi 
refused to allow the amendment, declaring that it was one 
which he had not authority to make, being in a particular waj 
material to the merits of the case (eO. 

(a) 1 Geo. IV. c. 87, a. 3. 1 M. & Rob. 319. 

(b) Doe d. Parsons v. Heather, {d) Doe d. Poole and Another v. 
S M. & W. 158. Errington, 1 M. & Rob. 343. 

(e) Doe d. Marriott v. Edwards, 
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When tbe plaintiff is nonsuited, fiom the defendant's 
vefiisal to appear and confess, the cause of the nonsuit should 
be spedally indoraed upcm the poiisih in order to entitle the 
plaintiff to have his costs taxed and allowed, upon the consent 
rule (a) ; and also to enable him (in case the Judge should 
refuse under stat 1 Wm. IV. c. 70, & 38), to have judgment 
entered against the casual ejector (6). 

With respect to the time of entering this judgment, a con* 
siderable difference previuls between the practice of the Court 
of King's Bench, and of the Common Pleas : the judgment 
being signed, and the execution taken out, in the latter Court, 
immediately after the entering of the nonsuit, and, in the 
former, not until the day in bank when the postea should be 
returned (c) ; and it is to be rq^retted that two of the superior 
Courts should difier on a point so essential to the regular 
administration of justice. 



If there be several defendants, and some of them refuse to 
appear and confess, it is the practice to proceed against those 
who do appear, and enter a verdict for those who do not, 
indorsing upon the posiea, that such verdict is entered for 
them, because they do not appear and confess; and the plain- 
tiff^s lessor will then be entitled to his costs against such 
defendants, and to judgment against the casual ejector for the 
lands in their possession (<Ql 

If there be any material variance between the issue and the 



(a) Ante, 223. 

(6) Tomer v. Baniabj, Salk. 259 ; 
Appen. No. 33. 

(c) Doe d. Fftlmerston v. Cope- 
land, et Throgmorton d. Fairfax v, 
Bentley, 2 T. R. 779; Doe d. 
DaTies r. Boe, I B. & C. lis. 

(4) Claxmore v. Searle, Lord 
Raym. 729; B. N. P. 98. For- 
merly, if some of tbe defendants 



did not appear, the plaintiff was 
nonsuited as to all, because ail the 
defendants not admitting the de- 
mise, he conld not maintain his de- 
claration. The present practice 
was adopted in the reign of Wil- 
liam III. (Haddock's case, 1 Vent. 
355). Fagg V. RoberU, 2 Vent 
195. 
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record, it seems that the defendant should nererthelesB appear 
at the trialy and afterwards move the Court to set aside die 
verdict for the variance (a) ; because if he do not appear, he is 
out of Court, and cannot afterwards properly move to set aside 
the nonsuit ; yet, upon a motion of this nature^ the Court did, 
in one case, grant the rule upon payment of costs (6), and in 
another case stayed the proceedings (c). 

K the demise should be laid on a day not come at the 
time of the trial, the defendant must notwithstanding teppear 
and confess, as the plaintiff would otherwise be ncMisuited, 
and entitled, under the consent rule, to judgment against the 
casual ejector (d). 

If the property litigated be of great value, and difficulties 
are likely to arise in the course of the trial, the Court will 
grant a trial at bar ; and the motion for this purpose may be 
made by either party. But the mere value of the premiaes(e)^ 
or the probability of a protracted trial, will not be sufficient to 
induce the Court to grant the application; difficulty must 
concur; and therefore t1ie motion must be supported by affi- 
davits stating the value per annum of the estate, and the par- 
ticular circumstances which render the trial at bar necessary; as 
that the title of the lessor of the plaintiff will depend on an 
intricate course of descent or the legal operation of deeds, and 
that various points of law, and other questions, will necessarily 
arise at the trial ; and in some authorities it is laid down that 
it is not sufficient to swear generally, that the cause is expected 
to be difficult, but that the expected difficulty ought to be 
pointed out (/); and a trial at bar has been refused, on die 

(a) Ante, 230. (e) Lord Sandwich's case. Silk. 

(6) Jones d. Thomas o. Hengest, 648. 

Barn. 175. (/; Rex o. Burgesses of Cacr- 

(c) Law©. Wallis, 1 Barnard, niarthen. Say, 79 ; 2 Ul. P. R. 740 ; 
156. Goodright v. Wood, 1 Barnard. 

(d) Anon. Ld. Raym. 798; Small 141. 
d. Baker v. Cole, Burr. 1 159. 
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mere allqption of length, and probable questions of diflScalty 
in a case respecting a pedigree (a). 

It has also been said, that the rule is not to allow a trial at 
bar, unless the yearly value of the land amounts to a hundred 
pounds (&)• 

In other actions, a rule for a trial at bar is never granted 
before issue joined; but as the issue in ejectment is very 
seldom joined until after the end of Term, when it would be 
too late to make the application, the motion in this action may 
be granted even before appearance (c). 

As the granting of a trial at bar is a favour^ the Courts 
exercise a power of annexing conditions to the grant* Thus 
where the lessor of the plaintiff was unable to bear the ex- 
pense, and one of his witnesses was above eighty years of age, 
the Court imposed upon the defendant the condition, if he 
succeeded, he should only have nm print costs, but if the 
lessor succeeded he should have bar costs, the old witness to 
be examined on interrogatories, and her deposition read, in 
case of her death before trial. It was also made part of the 
rule, that the cause should be tried by a Middlesex jury, 
instead of one from Norfolk, where the premises were 
situated ({Q» And in another case, where the lessor had had 
a rule for a trial at bar, but having laid the demise by a wrong 
person, had discontinued the action, and brought a new eject- 
ment ; the Court would not grant him a second rule for a 
trial at baTi until he had paid the costs of the former eject* 
ment (e). 



(a) Tidd, 768. (d) Holmes d. Brown «. Brown, 

(6) Goodright V. Wood, 1 Bar- Doug. 437. 

nard. 111. (e) Lord ConingBby's case, Stran. 

(e) Roe d. Cholmondley v. Doe, 64S. 
Bam, 456. 



286 OF THE JUDGMENT. 

After verdict the sncceflBful party is of course entided to the 
judgment of the Court; and, unless when the statute 1 Gea 
rV* c. 87» and 1 Wm. 4» c. 70, provide otherwise, the same 
time is allowed to the other party to more for a new tria^ or 
an arrest of judgment, in ejectment, as in other actions. 

The Courts will seldom grant a new trial in ejectment, 
when the verdict is for the defendant, because sU parties 
remaining in the situation they were, previously to the oooi- 
mencement of the action, the claimant may bring a second 
ejectment without subjecting himself to additional difficnltier; 
but this principle does not apply when the verdict is agUDSt 
the defendant The possession is then changed. The de- 
fendant in the first ejectment becomes the pkuntiff's lessor in 
the second, and is obliged to give evidence of his own titk, 
instead of merely rebutting the claim set up by his oppo- 
nent; and as this is a point of material consequence to him, 
** the Courts (to use Lord Mansfield's words) rather lean to 
new trials on behalf of defendants in the case of ejectments, 
especially on the footing of surprise "(a). 

OF THE JUDGMENT. 

By the judgment in ejectment, the plaintiff's lessor obtains 
possession of the lands recovered by the verdict, but does not 
acquire any title thereto, except such as he previously had. If 
therefore, he has a freehold interest in them, he is in as a free- 
holder; if he has a chattel interest, he is in as a termor; and 
if he has no title at all, he is in as a trespasser, and liable to 
account for the profits to the legal owner, without any re-entry 
on his part (6). Since, then, the claimant has a mere /Mxtei- 
rion ffven to him by the judgment, it may be asked how be 



(a) Clymer o. Littler, 1 Blk. 345, (6) TAybr d. Atkins «. Horde, 
348. Burr. 60,90, 114. 
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can become seised aocoxding to his tide if he have more than 
a chattel interest in the land. This is effected by another 
ficdon. It is a rule of law, that when a man having a tide to 
an estate comes into possession of it by lawful means, he shall 
be in possession according to his title; and therefore when 
possession is once given by the sheriff, the possession and tide 
are said to unite, and the plaintiff's lessor holds the lands 
according to the nature of his interest in them. 



As die judgment is grounded on the verdict, it ought not 
to be entered up for more land, or for different parcels, than 
the defendant was found guilty of, though a variance between 
the verdict and judgment, occasioned by the mispririon, or 
de&ult, of the clerk in entering the judgment, may be amended 
by the Court, even after a writ of error brought (a). 

The Courts, indeed, after judgment, make every possible 
intendment in favour of the claimant ; and if the tide declared 
on can by any means be supposed to exist, oonsistendy with 
the judgment, such judgment will be supported Thus, where 
two demises were laid, by difierent lessors, of the same pre- 
mises for the same term, both as to commencement and dura- 
tion, and the judgment was that the phuntiff recover his terms 
in the premises; and it was objected, that both lessors could 
not have a title to demise the whole; and that therefore there 
was an inconsistency in the judgment, and that it did not 
appear which of the lessors* fights was established, the Cemrt 
affirmed the judgment; because, after a verdict, a bare pos- 
sibility of tide confflstent with the judgment is sufficient, ud 
the two lessors might have been joint tenants, and yet refuse 
to join in a lease (&)• In like manner where the declaration 
contained two distinct demises, by two different lessors, of two 
distinct undivided thirds, and judgment was given that the 

(a) Maaon v. Fox, Cro. Jae. 631 ; (6) Morret v. Barry, Strui. 1 186 ; 
Appendix, No. 34. oaie, 209. 
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** do recover hit eaid terms/* and on error it appeared 
(from the &cts suted in a bill of exceptions to the Judge^s 
directions on a point of law) that the ejectment respected only 
one undivided third, the judgment was held well eiXNi^ 
when the point was only raised on a bill of ezoeptioiis, and 
eemble that it would have been well even on a spetid 
verdict (a). Upon the same principle, when in an ejectment on 
two several demises of two separate parcels of lands, the judg- 
ment was entered, that the plaintiff do recover his term, ami 
an objection was taken, that it should have said, that the 
plaintiff do recover his terms, the Court said they would ex- 
tend the word term to his term in J., and his term in JB., and 
affirmed the judgment (6). And where the ejectment was 
upon two demises, by different lessors, and the second demise 
was *' of the aforesaid premises," and the judgment was entered 
for the plaintiff as to the first demise, and the defendant as to 
the other; and it was objected, that from not staling the 
second demise to be of "other premises,^ the judgments were 
contradictory to each other, inasmuch as the defendant was 
put without day, as to the same premises for which the plaintiff 
recovered, the Court affirmed the judgment, and construed 
the aforesaid premises which the second lessor demised to mean 
the term in the premises (c). So also, where the plaintiff in 
ejectment declared upon two demises of several lands, by 
several parties, but laid only one habendum^ namely habendmm 
tenemenia prtedictoy so demised by the aforesaid several par- 
ties, for seven years, and it was assigned for error, that the 
declaration was ill for want of another habendum ; for that the 
verdict was general, and it was uncertain to which demise the 
single habendum related, the Court held that reddendo singnla 
singulis, it was well enough (d). Where also the declaiatioD 

(a) Bowe d. Boyce o« Power, 2 (d) Sleaboume v. Bengo^ i Ld. 
N. R. 1, 35. Raym. 661 ; Moore o. Fnndtn, 3 

(b) Worrall v. Bent. Stran. 836. Vent 214 ; S. C. Garth. 224 ; S. C 

(c) Rihei* V. Hughes, Stran. Comb. 190. 
908. 
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vras for lands, and common of pasture generally, without 
stating the common to be appendant^ or appurtenant, it was 
intended after verdict, on a writ of error, to be such common 
as ejectment could be maintained for (a). And where the 
ejectment was for one messuage, or tenement, and four acres 
of land to the same belonging, the words '' to the same belong- 
ing" were held to be void ; for land cannot properly belong to 
a house, and then it is a declaration of a messuage or tene- 
ment, and four acres of land, which though it be void for the 
tenement, is good for the land ; for which the plaintiff, upon 
releasing the damages, had judgment (6). 

Upon a similar principle, where the plaintiff, in the Jtrst 
year of the reign of Geo. III. declared upon a demise of the 
thirty-ihird year of that reign, the Court held that it was well 
enough after verdict, because it was only a title defectively set 
out, and there could be no doubt but that a proper title was 
proved at the trial (c). 



If the plaintiff obtain a verdict for the whole premises 
demanded, the entry of the judgment is, that the plaintiff 
recover his term against the defendant of and in the premises 
aforesaid, or that he recover possession of the term aforesaid. 
And this form is also used, where a moiety, or other part, of 
the whole premises is recovered ; as, for example, when the 
plaintiff declares for forty acres in A.y and recovers only 



(a) Neiraum v. Holdmyfast, 
Stran. 54 ; mUtt 17- 

(6) Wood o. Payne, Cro. Eliz. 
186. In an old case» where the 
plaintiff dedaied on a lease of a 
house, ten acres of land, twenty 
acres of meadow, and twenty acres 
of pastore, by the name of " a 
house and ten acres of meadow, be 
the same more or less/' and had a 
verdict, the judgment was arrested ; 



because the declaration was so un- 
certiun and repugnant, that even 
the verdict could not help it, the 
land mentioned in the declaration 
being so different from that men- 
tioned in the pemomen. {A»om. 
Yelv. 166). But qnare if such a 
verdict would not now be good for 
the ten acres? 

(c) Smalld. Baker O.Cole, Burr. 
1159. 
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twenty; and it is at the lessor's perils that he take oat exe co- 
tton for no more than he has proved title to (a)* Bat wbeit 
the verdict is for some parcels and not for all, or part of all, s 
where the plaintiff declares for land in A.9 and lands in B^ 
and the defendant is fi>und guilty in A. only, the judgment (it 
is, that the plaintiff recover his term in A. ; and as to tk 
other part, whereof the jury acquitted the defendant, that de 
plaintiff be in mercy, and that the defendant go tfaoec^ 
without day (e). 

If the defendant be acquitted of part, and judgmeDt be 
entered, quod defendent sit quietus quoad that part whereof be 
is acquitted, this is error; for the judgment in this Mctiaais 
not final, as in a writ of right; nor does it protect Jfae 
defendant from any further suit, but only acquits him aguist 
the title set up by the plaintiff in the action (li). 

K a sole defendant die after the commencement oi tk 
assizes and before verdict, or after verdict and before judg- 
ment, it will not abate the suit ; nor can his death be all^ 
for error, provided the judgment be entered within two Terns 
after the verdict (0). 

When there are several defendants, and one of them dies at 
any time before judgment, the lessor may proceed against die 
survivors, upoA suggesting the death [f)ot each defendant 
upon the plea roll: the suggestion need not also be entered 
upon the nisiprius roll ; for it is sufficient if it Hi&ce appear to 
the Judge, what he is to try and between whom ; nor need the 

(a) Doe d. Drapers' Coinpany v. cessary. (Linaey 9. Gkrk. Cirtb 

WilsoB, 2 Star. 4/7. 390 ; S. C. 5 Mod. 285). 

(6) As an ejectment is an action (c) Judgment Book, 72* 73. 

of trespass tn et armis, the judg- (cO Taylor v. WUbore, do. Bii 

ment before the statute of 6 & 6 768. 

W. & M. c. 12, used to run quod (e) 17 Car. II. c. 8. 

d^flmdeiu aqnaiur : bnt» since that (/) 8 & 9 Wm. III. c. 1 1, s 1- 
statute, such entry is no longer ne« 



I 
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judgment say, quod qumrens nil capiai per breve against the 
dead defendant (a). 

If one of several defendants die before verdict, it is the 
better way to suggest his death on the roll before the trial, 
and to award a venire to try the issoe against the surviving 
defendants (a); although where in such case the venire was 
awarded against all, upon suggesting the death of one upon 
the roll after the verdict, the plainti£P had judgment for the 
whole against the others (6). But if the lessor proceed to 
trial, and obtain judgment against all the defendants, without 
such suggesdon, it is error, because there can be no verdict, 
or judgment, against a person not in being (c). 

The entry of the judgment, notwithstanding the death of 
one of several defendants, ought to be general, that the plain- 
tiff recover his term in the premises against the survivors (cQ ; 
but execution must not be taken out for more than the plaintiff 
has a right to recover. 

It seems that if the defendants make a joint defence for the 
whole land demanded, and one of them die, execution may be 
given of the whole, because the whole interest comes by sur- 
vivorship to the others, and therefore the plaintiff hath sdll 
persons before the Court to defend the whole ; but that where 
each of the defendants makes a defence for part only, the 
plaintiff, upon the death of one of them, must not take out 
execution for the part in his possession, because they are in 
the nature of distinct defendants, and consequendy, as to that 
part which was defended by the person deceased, there is no 
. person in Court against whom judgment can be given, or 
execution taken out (c). 



(a) Far v. Dena^ Burr. 362. (c) Gilb. Eject. 98. 

(6) Gree v. RoUe, Ld. Raym. {d) Far r. Denn, 1 Burr. 362. 
716. 

U2 
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by Lord Tcnterdcn, who directed that an order should be made 
upon parish officers for the payment of costs, in a case in which 
the action had been defended by an order of vestiy, although 
they were no parties upon the record^ saying, '' in ejectment we 
can make the real party to the suit pay the costs (a).*^ 

When the action is undefended, and the judgment against 
the casual ejector, the only remedy of the claimant for his 
costs, is an action for mesne profits, in which, at the discretion 
of the jury, they are recoverable as consequential damages. 

When the party interested appears and enters into the 
consent rule, and afterwards at the trial refiises to confess, he 
is liable, upon that rule, to the payment of costs, and may be 
proceeded against by attachment for the recovery of them (b) ; 
but no writ of fieri facias, or capias ad satisfaciendum, will lie, 
because the judgment is against the casual ejector (c). 

When there are several defendants, some of whom appear 
and confess, but others do not appear, and a verdict is found 
against those who do appear, each defendant is liaUe for the 
whole costs, and the plaintiff's lessor may tax them all against 
any one or all of the defendants at the same time ; that is to 
say, upon the postea against those who appear, and upon the 
consent rule against those who do not appear; and if after 
satisfecdon from one defendant for the costs^ he take out 
execution against another, the Court will interfere to prevent 
it But it seems he cannot separate the costs, and tax part of 
them against one defendant, and part against another (<Q. 

Where twelve defendants defended jointly, and entered into 
a joint consent rule, not specifying particularly the part for 

(a) Smith d. Ginger t>. Bar- (c) Goodright d. Rowell o. Vice, 

nardiston, Blk. 904 Barn. 182. 

(6) Turner o. Bamaby, 1 Salk. {d) Thmstout d. Wilson v. Foot, 

259. B. N. P. 335 ; S. C. Barn. 149. 
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which each defendant appeared, and at the assizes, two of the 

defendants were allowed by the Judge to withdraw their plea, 

and to suffer judgment by de&ult, but no amendment was 

made in the consent rule, and the case went on to trial, and 

the ten defendants proved their case, and obtained a verdict; 

it was held, that the order made at nisi prif$8 should have 

specified the premises to be taken out of the consent rule, as 

well as the defendants who withdrew from the defence, and 

that this not having been done the plaintiff was entitled 

to have the verdict entered generally for him, and was 

entitled to the general costs of the cause, the writ of possession 

being limited to the premises in the occupation of the two 

defendants, and the ten defendants being entitled to the costs 

of defending for the premises to which they proved title (a). 

Where on the trial of an ejectment on the several demises 
of ^. and A, the pluntiff offered no evidence as to AJ^s title, 
and the defendant (who was ignorant of £«'s title), had pre- 
pared evidence ezdosively to meet the title of A.; and the 
verdict was found for the plaintiff on the demise of B.y and for 
the defendant on the demise of ^., and the Master allowed the 
defendant his costs of the above evidence (notwithstanding an 
ineffectual attempt on the part of the defendant at the trial to 
use such evidence as applicable to £/s title), the Court refuse<l 
to order him to review his taxation (ft). 

If the lessor of the pltuntiff die after issue joined and before 
trial, or even after trial and before taxation of costs, the 
defendant cannot recover his costs against the representative, 
the consent rule being (as already mentioned) merely per- 
sonal; and it seems immaterial, whether the defendant's claim 
arises fh>m a verdict in his favour, or from the plaintiff's being 



(a) Doe d. Bishton v, Hughes, 5 (6) Doe d. Smith and Another v. 
Tyr. 957 ; 4 Dow. P. C. 413. Webber, 2 Ad. & Ell. 448. 
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nonsuited upon the merits {a\ or by reason of the defeodiot's 
refusal to confess ; but where the plMntiflTs lessor died after 
the trial, the defendant was compelled by the Court to pay to 
his representative the costs, which had been taxed bf coatni 
upon the consent rule (&) ; and it would seem that if the leanr 
die pending a rule for a new trial, where the verdict has beea 
in favour of the defendant, the Court will not allow bis 
representative to appear in support of the rule without giTiog 
security for costs (c). 

When the tenant appean, and there is a verdict and jiKJ^ 
menk agidnst him, execution may be taken out thereon for the 
costs, as in ordinary cases ; and the lessor of the plaintiff mij 
have a capias ad iotisfaciendum, or a fori facias, for the costs, 
and an habere facias possessionem for the possession, sepsntelj} 
or in ode writ at his pleasure {dy 

A judgment in ejectment is within the provisions of the 
Stat. 48 Geo. 3, c. 123, s. 1, which enacts, that all {msoneism 
execution for any debt or damages not exceeding 20L (excIusiTe 
of costs), shaU be endtled to their discha^ after having been 
in prison thereupon, for the space of twelve calendar months (e). 

When the judgment in ejectment is against a feme tok 
who marries before execution, the phunti£F^ lessor should soe 
out an habere facias possessionem in the maiden name of the 
defendant for the land, and then proceed by jetre/actai against 
the husband and wife for the costs (/). 

(a) Tbnistoiit 9. Bedwdl. S Wils. (d) Appendix; No. 36, 37, 38, 39, 

7 i Doe d. lintot v. Ford, S Smith, 40. 

407 ; Doe d. Pkin v. Grandy, 1 B. (e) Doe d. Dafiey v. Sinclair, 3 

& C. 284. Bing. N. C. 778, and the eiiei 



(6) Goodiight 9. Holton, Ban. there 

149. (/) Doe d. Tkggprt «. Botcber, 

(r) Doe d. Cowns «. Cokom, 1 3 M. & S. Sd7i Appendix, No. ^ 
Q. B. R. 426. 
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When the landlord is made defendant without the tenant, 
the judgment to recover the poasesmon is against the casual 
ejector ; but nevertheless, as there is a judgment in existence 
against the landlord, execution may be taken out thereon for 
die costs (a). 

It may be collected from the case of OuUver v. Drink" 
water (&), that, independently of these remedies, the lessor may 
in all cases, recover the amount of his taxed co6ts(c) in an 
action for mesne profits : but that the Court will not interfere 
to assist him, if the jury do not include such costs in their 
damages, when the lessor might have proceeded for them in a 
different manner. 

When the verdict is found for the defendant, or the plaintiff 
is nonsuited for any other cause than the defendant's not con- 
feseing lease, &&, the costs must be taxed on the postea, and 
marked on the consent rule, and personally demanded of the 
lessor, (the consent rule being at the same time shewn to him,) 
and upon affidavit of such demand, and a refusal, an attachment 
may be obtained. It was formerly necessaiy to sue out a 
capias ad satisfaciendum against the nominal plaintiff, and 
shew that writ as well as the consent rule to the lessor; but 
this idle form is not longer necessaiy (d), and the rule for the 
attachment is properly entitled, as in an action against the 
casual ejector, although obtained upon affidavits entitled, as in 
an action against the tenant (e> When the lessor of the plain- 
tiff irregularly sued out a writ of possession after the expiration 
of a year, without reviving the judgment by scire facias, he 
was not permitted to set off the costs on the judgment against 
the costs of the defendant for setting aride the execution (/). 

(a) Appendix, No. 35. 2 Dow. P. C. 865. 
(6) 1 T. R.261. (e) Rex v Bryant, 2 Nev. & M. 

(c) Doe V. Davis, I Esp. 358. 666. 

id) Doe d. Prior v. Salter, 3 (/) Doe d. Stevens v. Lord, 7 

Taunt. 485 ; Doe d. Fry o. Fry, 2 Ad. & £]>. 614. 
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When the dedaratioii conCained only one count and <»c 
demise, but daimed Bevetal memii^es, and the jmy fixnid t 
veidictof^fty as to some, and uotgrnUj/nBtooDe, the Comt 
held, that under the nik of Hiliaiy Tenn, 2 Wm. IV. & 7i 
th edefendant was entitled to his costs as to the measoage vith 
respect to which tbe plaintiff had fidled, and to have them sec 
off agunst those of the lessor of the plaantiff(a)b 



If the lessor be a peer, an attachment may be obtained a» 
against his goods and diattels for non-payment of costs upoo 
the consent rule(i)b 

In acase where baion Bodfeme were lesson in ejectmeDt, and 
the baron died after entering into the rule, the/i?f9te was hdd 
liable to the payment of the costs ; because they were to be 
paid by the lessors of the plaintiff, and both of them were m 
the lease (c); but of course during the life of both, the attach- 
ment can only be granted against the husband (d). 

Where the lessorwas an in&nt, and the plaindff was nonsuited, 
and the infimt's fiuher, who prosecuted the suit, was dead, tk 
Court ordered the in&nt to pay the costs ; yet, saysthebocdLyit 
was doubted, because of his in&ncy; but if thefiauherhadbeeo 
aliye, the Court would have made him pay the costs, or, if be 
had left assets, his executor (e ). 

If the lessor of the phuntiff sue in formd pauperis^ he will be 
dispaiqiered in case of vexatious delay ; but it does not seem, 
that the Court will also compel him to pay the defendant's 
coets(/). 



(«) Doe d. Enrington o. Erring- (i) Doe d. Alknson v. Ctnfidd, 

ton, 4 Dow. P. C. 603. 6 Dow. P. C. 523. 

(6)Thornby d. Hamilton v. Fleet- (e) Anon. 1 Rreem. 373. 

wood. Gas. Pt. C. P. 7. (/) Doc d. lippingweU r. Tnis- 

(c) Morgan r. Supeley, 1 Keb. sell, 6 Eaat, SOS. 
827. 
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When th^e are several defendantSy the lessor of the plaintiff 
has his election to pay costs to which defisndant he please8(a). 

If the lessor proceeds under the stat 1 Gea IV. c. 87, s. 1, 
and IS nonsuited on the merits, or has a verdict pass against 
him, the defendant is entitled to double costs. 

OF THE EXECUTION. 

According to the old authorities when the lessor of the 
phuntiff prevails, he may enter peaceably upon the premises 
recovered, without any writ of execution, but this doctrine is 
much shaken by the case of Doe d. Stevens v. Lord, and it 
would now be imprudent to attempt to take possession without 
suing out the regular writ (b). 

The writ of execution in ejectment is called the writ of 
habere faciai paueisionem, and answers to the habere facias 
seiiinam in real actions; for as in the one case, the freehold 
being recovered, the sheriff is ordered to give the demandant 
seiiin of the lands in question, so also in the other case, the 
poitessian being recovered, the sheriff is commanded to give 
execution of the paueuion (c). 

When the landlord defends, or if the plaintiff be nonsuited 
because of his refosal to appear and confess^ the lessor cannot sue 
out a writ of possesuon upon the judgment against the casual 
ejector without leave of the Court, and only a rule to show 
cause b granted in the first instance. But if the plaintiff 
obtains a verdict and judgment, he may proceed to sue out a 
writ of possession on such judgment without any further 
order (d). 

When the writ of possession issues upon a Judge's certificate, 

(a) Jordan v. Harper, Stran. Anoo. 2 Sid. 155, 6. 

516. (c) Appendix, No. 36 to 40. 

(6) 7 Ad. & Ell. 610 ; Taylor d. {d) Doe d Lucy r. Bennett, 4 B. 

Atkins 9. Horde, Burr. 60» 88 ; & C. 897- 
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under the authority of stat 1 Wdl IV. c. 7O9 s. 37, it mas 
instead of the usual recital of a recovexy by judgment, redtev 
directed by the statute, that the cause came on for trial at Nm 
Priutf at such a time and place, and befi)re such a Judge, 
(naming time, place and Juc^) and that thereupon the Ji% 
certified his opinion that a writ of possession ought to wax 
immediately (a). 

If the lessor of the plaintiff be divested of his riglit d 
possession between the time when his demise is kid, and 
the time of issuing execution, it seems that the Court wiD 
prevent him firom issuing a writ of habere facias possemonm, 
or set one amde, if issued (i). 

The writ of possession is drawn up in general terms, cqid- 
manding the sheriff to give to the plaintiff ^ the possea^oo d 
his term, of and in the premises recovered in the ejectmeDt;" 
but without any particular specification of the lands whereof 
he is to make execution ; and as the description of the pre- 
mises, in the demise in the declaration, is also too geneiBi to 
serve as a direction to the sheriff, it is the practice, for tbe 
lessor of the plaintiff, at hb own peril, to point out to the 
sheriff the premises whereof he is to give him possession; wd 
if the lessor take more than he has recovered in the sction, 
the Courts will interfere in a summary manner, and compel 
him to make restitution (c). 

They will also, if circumstances require, interfere hefote 
the execution of the writ, and restrain the lessor from taking 
possession of more than he is entitled to. As, where the lessor 
had declared for lands held under two separate titles, and bj a 
mistake of the Judge upon the law of the case, the verdict was 
given for the plaintiff upon both titles, when it ought tohBfc 



(a) Appendix, No. 37* (c) Roe d. Saul 0. Dawwo, 3 

(b) Doe d. Morgan v. Black, 3 Wils. 49 ; Doe d. Drqwn* Coop* 
Campb. 447. v. Wilson, 2 Stark. 477 ; nit, %l 
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been entered for the <lefendant as to the lands comprised in 
one of them ; the Couit confined the execatioD to the lands, 
to which the lessor hod a valid title, (a) 

The sheriff it seems, previoosly to tlie execution of the writ, 
may demand an indemni^ from the plaintiff (b) ; and when * 
he has to deliver possession of any particular number of acres, 
he must estimate them according to the custom of the country 
in which the lands are ntuated (c). 

Hie poesearion to be given by the sheriff, is a full and actual 
possession, and he is armed with all power necessary to this 
end. Thus, if the recovery be of a house, and he be denied 
entrance, he may justify breaking open the door, for the writ 
cannot otherwise be executed (<Q. 

H the lessor recover several meanuges in the possesdon of 
different persons, the sheriff must go to each of the several 
houses, and severally deliver possesion thereof (which is done 
by turning out the tenants ;) for the delivery of the possession 
of one messuage, in the name of all, is not a good execution of 
the writ ; once the possesmon of one tenant is not the posses- 
sion of the other (0). Bat when the several messuages are in 
the possesmon of one tenant only, it is sufficient if he give 
possession of one messuage in the name of all (/). 

When the recovery is of land, the same distinction seems to 
prevul ; that is to say, if there be only one tenant, a deliveiy 
of any par^ in the name of the whole, wiU be sufficient ; but 



(0) Doe d. Potter v. Wandlus, (e) Boll. Ab. 886, H. 4. 

7 T. B. US, Hi notii; tt vidt (if) Sen»i7ne'scue,5 Co. ffl,(ft). 

Brooke d. tteaee v. Baldwin, Bum. («] 1 Rtdl. Ab. 880 ; H. 3. 

468; Boed.Blur «. Street, 3 Ad. (/) Flo^r^ e. Bethill, 1 BolL Rep. 

k BU. 339. 43a 

(A) OUb. EjKt. 110. 
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if there be more than one, a separate deliTeiy of the lands ir 
the pooocaaion of each tenant reapectiTely must be iBade(a). 

If the officers be disturbed in the execution of the writ, the 
Court will, on affidavit of the circumstanoesy grant an attach- 
ment against the party, whether he be the defendanl^ or i 
stranger(&): and the writ is not understood to be oompleie^ 
executed, until the sheriflP and his officers are gaoB, and tk 
plaintiflFis left in quiet possession. 

In an old case where the sheriff returned, that in the emo- 
tion of the writ, he removed all the personsty whom iqai 
diligent search he could find on the {N:emise8^ and gave pe$cc- 
able possession to the plaitiff, and that, immediately after he 
was gone, three men, who were secretly lodged in the hooBe, 
expelled the plaintiff, upon notice of which he returned to the 
house to put the plaintiff in full possession, but met with such 
resistance that he could not do it, but at the peril of ImSk; 
the Court held that the same was no execution, and awaideda 
new writ (0). 

In the old authorities we find it laid down, that if the kaaor, 
after having had possession given to him by the sheriff, sod 
before the writ of possession has been returned and filed, be 
again ousted by the defendant, he shaU have a new writrf 
possession, or an attachment, and that the return of the writ is 
so much in the power of the plaintiff, that the Court will not, 
at the instance ol the defendant, direct it to be returned; fiv 
the return is left to the discretion of the plaintiff, that he may 
do what is most for his own advantage, in order to have die 
benefit of his judgment; the best way to effect which is, to 
pennit him to renew the execution at his pleasure, mitil foO 

(a) 1 BoU. Ab. 886 ; H. 2. 27 » S. G. Salk. 321. 

(6) Kingsdale v. Man, 6 Mod. (e) Upton e. WeUs« 1 UoD.i45. 
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execution be obtained (a). But this doctrine is much limited 
by recent decisions; and the Courts will not now grant a 
second writ of possession after the first has been executed, 
unless the expulsion shall take place within a short period 
after the execution, and shall be deariy brought home to the 
original defendants. A second writ has been granted where 
the expulsion was within a few di^ of the original execution^ 
and refused wherea period of fifl^n months had elapsed; and 
where the par^ only swore to his belief that the parties 
committing the violence wens combining with the defendants, 
the aflSdavit was held to be insufficient (b). 



If the lessor neglect to sue out his writ of possession for 
a year and a day after judgment, he most revive the judgment 
by scire faeiat, as in other cases; and when the judgment is 
against the casual ejector, the ter-tenant must be joined in the 
writ(c). 

When a sole defendant in ejectment dies after judgment, 
and before execution, it has been doubted whether a scire 
facioi is necessary, because the execution is of the land only, 
and no new person is charged (d) ; but the surer method is, 
notwithstanding^ to sue out a scire facitu. And as a scire 
facias for the land must issue against the ter-tenant, whoever 
he may be, it will be also necessary to sue out another scire 



(a) Rex V. Harris, Ld. Raym. 
482 ; Molineox v. Folgam, Pfdm. 
289; Ratdiff 0. Tite, lKeb.776; 
Loveless v. Ratdiff, 1 Keb. 785 ; 
Devereaz v. Underhill, 2 Keb. 245 ; 
Fortune o. Johnson, StyL 318; 
Pieraon o. TVivenor, 1 R6I1. Rep. 
353 ; Daviea d. Porey o. Doe, Blk. 
392 ; Anon. 2 Brown, 253 ; Kings- 
dale o. Mann. 6 Mod. 27 ; S. G. 
Salk. 321; Goodright v. Hart. 



Stran. 830. 

(b) Doe d. Fftte o. Roe, 1 Taunt. 
65 ; Doe d.Thompaon v, Blirehouae, 
2 Dow. P. G. 200 ; Doe d. Lloyd o. 
Roe, 2 Dow. N. S. 407. 

(e) Withers o. Harris, Ld. Raym. 
806; Appendix, No. 42. 

(d) Per Holt, C. J. Withers o. 
Harris, Ld. Raym, 806 ; sed Me 
Proctor V. Johnson, 2 Salk. 600; 
S. C. Ld. Raym. 669. 
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facioM for the costs against the personal lepresentatiTey onles 
he be himself the tei^tenant (a). 

When the judgment in ejectment is against a /inne scle^nh 
marries before ezecation, the plaintiff's lessor should sue oot 
an habere faciae poaeitionem in the maiden name of the 
defendant for the land, and then proceed by scire faaoi 
against the husband and wife, for the costs (h). 

If the lessor of the plaintiff die after the teste of the wnt, 
but before it is actually sued out, it is not necessaiy to leiin 
the judgment by scire feunas ; and as he is not a party on the 
record, it seems no scire facias would be necessaiy, if he died 
before the ^etto.of the habere facias pouessionem, althoo^ the 
case of Doe d. Beyer v. Roe (b), has certainly left this point 
somewhat doubtfiiL 

When the sheriff delivers possession of the land under the 
writ of habere facias possessionem, he thereby also deliven 
possession of the crops upon it ; and such crops will pass to 
the lessor, although severed at the time of the ezecutian of tbe 
writ, provided such severance has been made subaequentlj to 
the determination of the tenant's interest, and of the daj of 
the demise in the declaration (c). And the growing ciopB 
will also pass to the lessor by the execution of the writ of 
possession, although previously seised under a ^fieri fad» 
against the tenant, if the day of the demise be prior to tk 
issuing of such fieri faciaSf inasmuch as they cannot be 
said to belong to the tenant, who is a trespasser from that 
day((i> 



(a) Doe d. Taggart «. Batcher, 3 Bing. 11. 

3 M. & S. 66r. (cj) Hodgson v. GwKsagas,5B 

(b) Burr. 1970. & A, 88. 

(c) Doe d. Upton v. Witherwick, 
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Where the landlord after a recovery in ejectment distrained 
on the tenant for rent which became due after the verdict, 
and which the tenant paid, the Court refused to stay the 
execution, saying that the tenant ought to have disputed the 
distress (a). 



OF THE WRIT OF ERROR. 

A writ of error in ejectment cannot be brought in the name 
of the casual ejector (6), and consequently it will not lie until 
after verdict ; for, before appearance, the casual ejector is the 
only defendant in the suit, and, after appearance, the new 
defendant is bound by the terms of the consent rule to plead 
the general issue (c). If also the defendant refuse at the trial 
to confess, &c. he will be precluded firom bringing error, 
because the plainti£P will then be nonsuited as to him, and the 
judgment will be entered against the casual ejector (c). 

When indeed the landlord defends alone, and the verdict is 
found against him, error may be brought, notwithstanding 
that the judgment, upon which the execution issues, is entered 
against the casual ejector (c) : for a judgment is also in exist- 
ence against the landlord, and upon that judgment, the writ of 
error may be taken out in the landlord's name. To enable 
him, however, to proceed with the writ of error, he must, it 
seems, obtain a rule to stay the plaintiff fiom taking out 
execution agdnst the casual ejector; and if he omit to do 
this, and suffer a regular execution to take place, the Court 
will not, on a subsequent motion, order the execution to be 
set aside {d). 



{a) Doe d. Holmes «. Daviet, 2 7 Dow. P. C. 916. 

Moore, 581. (e) Ante, 223. 

(b) Roe d. Hmnphreys v. Doe, ((2) Geoiged. Bradley o.Wiadom, 

Bam. 181 ; Doe d. Faithfnl v. Roe, Burr. 756. 
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By Statutes 16 and 17 Car. II. c. 8, s. 3 and 4, it is enacted, 
that no execution shall be staid by writ of error, upon ao; 
judgment after verdict in ejectment, unless the pliuntiff in enw 
shall become bound in a reasonable sum to pay the plaintiff in 
ejectment all such costs, damages, and sums of money, as sball 
be awarded to such plaintiff, upon judgment being affirmed, ar 
on a nonsuit, or discontinuance had ; and, in case of afBrmance, 
discontinuance, or nonsuit, the Court may issue a writ tu 
inquire, as well of the mesne profits, as of the damages by hDj 
waste committed after the first judgment ; and are upon the 
return thereof to give judgment, and award execution for ibe 
same, and also for costs of suit. 

The words of this statute seem to render it neceaaary for the 
plaintiff in error to be personally bound ; but by a reasonable 
construction, it is held sufficient, if he procure proper sureties 
to enter into the recognizance of bail, for otherwise lesson 
residing in distant counties would sustain great inconveniencf, 
and an infant lessor, or a lessor becoming a feme covert after 
action brought, would be entirely excluded from the benefit of 
the act (ri). But, although the sureties may be examined as 
to their sufiiciency, ttie plaintiff in error cannot, and therefore 
where the lessor of the plaintiff swore, that the defendant was 
insolvent, and also that he (the lessor) had a mortgage opoo 
the land for more than it was worth, the Court still held, that 
the defendant's recognizance was suflScient to entitle him to 
his writ of error. 

The plaintiff in error is not bound to give the defendant id 
error notice of his entering into the recognizance pursuant io 
Stat 16 and 17 Car. II. c. 8, s. 3 (6) ; and by a recent rule (c) 



(a) Barnes v. Bulmer, Carth. {h) Doe d. Webb r. Gonndry, 7 

121 ; Lushington d. Godfrey o. Taunt. 427. 

Dose, 7 Mod. 304 ; Keene d. Lord (c) Reg. Gen. HiI.TenD,3 W.4. 
Byron v. Deardon, 8 East, 29ti' 



I 
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the sum in which the recognizance is to be taken under this 
statute, is double the yearly value of the premises in dispute^ 
and double the costs of the ejectment (a). 

The writ of error does not operate as a stay of execution 
until bail is put in, which cannot be done until the plaintiff's 
lessor has taxed his costs, for until costs are taxed, the amount 
of the penalty of the recognizance of the bail in error cannot 
be fixed ; and if the lessor choose to waive his taxation of 
costs, and proceed for his possession only, the Court will not 
interfere to prevent him, notwithstanding the allowance of the 
writ of ^rror (6). 

Where the tenants in possession, having undertaken to 
appear on the usual terms, and also to take short notice of 
trial, made no defence at the trial, but sued out a writ of error, 
when the judgment was signed ; the Court, on motion, allowed 
the lessor to take his judgment and execution against the 
casual ejector, notwithstanding the pendency of the writ of 
error (c). 

In the case of Wharod v. Smart (d), the defendant brought 
a writ of error in Parliament, and the Court compelled him to 
enter into a rule **not to commit waste, or destruction, during 
the pendency of the writ of error." 

When the plaintiff's lessor proceeds against the bail by 
action on the recognizances, they are not chaigeable with the 
mesne profits under stat. 16 and 17 Car. II. c. 1, s. 4, unless 
their amount has been first ascertained by writ of inquiry 
pursuant to the provisions therein contained {e}, 

(a) Thomas v. Goodtifele, Bunr. (e) Doe d. Morgin v. Roe, 3 

2501 ; Keene d. Lord Byron v. Bing. l69. 

Deardon, 8 East, 298. (4 Burr. 1S23. 

(6) Doe d. Messiter v. Dinely, 4 («) Doe o. Reynolds, 1 M. & S. 

TaoDt 289. 247. 
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After a recoveiy in ejectment, the lessor of the phuntiff maj 
peaceably enter, pending a writ of error, if he find th^ pre- 
mises vacant ; but he cannot enter by force, nor take out a 
writ of execution (a). 



OF BRINGING A SECOND EJECTMENT. 

We have now traced the proceedings in this action, from 
the commencement to the conclusion ; and it only remains to 
add a few remarks respecting the bringing of a new, or second 
ejectment. 

It has already been observed, that a judgment in ejectment 
confers no title upon the party in whose favour it is ^ven ; it is 
manifest, therefore, that the judgment can never be final ; and 
that it is always in the power of the party fiEuling, whether 
claimant, or defendant, to bring a new action. The structure 
of the record also renders it impossible to plead a former re* 
covery in bar of a second ejectment: for the plaintifiP in the 
suit is only a fictitious person, and as the demise, term, &&, 
may be laid many different ways, it cannot be made appear 
that the second ejectment is brought upon the same title as the 
first. 

It is said by Mr. Serjeant Sellon, in his Practice of the 
Courts {b\ ** that it has sometimes been attempted in Chan- 
cery, after three or four ejectments by a bill of peace to 
establish the prevailing party's title ; yet it hath always been 
denied, for every termor may have an ejectment, and eveiy 
ejectment supposes a new demise, and the costs in ejectment 
are a recompence for the trouble and expense to which the 
possessor is put But that where the suit begins in Chancery 
for relief touching pretended incumbrances on the title of 



(o) Badger v. Floyd, 12 Mod. Ld. Raym. 806, S. 
398 ; Recog. ia Withers o. Hairifi, (b) 2 Sell. Prac. 144. 
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lands, and the Court has ordered the defendant to pursue an 
ejectment at law, there, after one or two ejectments tried, and 
the right settled to the satisfaction of the Court, the Court 
hath ordered a perpetual injunction against the defendant, 
because there the suit is first attached in that Court, and never 
began at law ; and such precedent incumbrances appearing to 
be fraudulent,^ and inequitable against the possession, it is 
within the compass of the Court to relieve against it." It 
should seem however from the cases of Barefoot v. F17 (a), 
and Leighton v. Leighton (&), that Courts of equity will some- 
times interfere, and grant perpetual injunctions, when the 
ejectments have been commenced in the usual way at the 
common law (c). And in one case, where upon a most vexa* 
tious prosecution of ejectments, the Court of Chancery refused 
to grant a perpetual injunction, upon an appeal to the House 
of Lords, the injunction was allowed (cQ. 

(a) Bnnb. 138. Friea» 417. 

(b) 1 P. Wms. 671. id) Earl of Bath 0. Sherwin, Bro. 
(e) Deardon 0. Lord Byron, 8 Gaa. Pari 270. 
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CHAPTER XL 

Of staying the Proceedings in the Action of Ejectment, 

Thb discretionary power exercised by the Courts b tie 
regulation of ejectments, is frequently called forth by i4>plkah 
tionsfrom the defendant, to stay the proceedings in the actioo; 
and a separate consideration of the cases in which these applica- 
tions have been granted, seems preferable to intermixing tbem 
with the detail of the regular practice. 

When the ejectment is brought on the forfeiture of a lease, 
the proceedings will be stayed upon the application of the tenant 
until the lessor of the plaintiff has delivered particulars of the 
breaches of covenant, on which he intends to rely ; and a 
summons for this purpose will be granted before the tenant 
has appeared to the action, or entered into the consent rale(a)> 

When the lessor of the plaintiff is an infant, the Court trilJ 
stay the proceedings until security be given for the costs, unless 
a responsible person has been made the plaintiff in the suitf 
or the father, or guardian undertake to pay them ; bat an 
inquiry as to these facts should be made previously to the ap- 
plication (6). The proceedings will also be stayed until secoritf 
be given for the costs, when the lessor resides abroad (c); and, 
in a case where an ejectment was brought upon the demise of 
a person resident in Ireland, the Court of King's Bench stayed 

(a) Doed. Birch v. Phillips, 6 T. 130; Adod. 1 Cowp. 128; Doed. 

R. 697. Roberts ©. RoberU, 6 Dow. P. C. 

(6) Noke 0. Windham* Stran. 556 ; Appendix, No. 43. 

694; ThrogmortoQ d. Miller v, Cc) B.N. P. Ill; AppendixiA'o- 

Smith, Stran. 932 ; Anon. 1 Wils. 44. 



OF STATING PROCEEDINGS. 811 

the proceedings until security should be ^ven for the costs, 
although it was an ejectment, brought under the direction of 
the Court of Chancery, where the bill was retained until after 
the trial of the ejectment, and security had already been given 
there to the amount of 40^ (a) And when the lessor is unknown 
to the defendant, the latter may demand an account of his 
residence, or place of abode, from the lessor's attorney, and if 
he refuse to give it, or give a fictitious account of a person who 
cannot be found, proceedings will be stayed until security for 
the costs be given (i). But these are the utmost limits to which 
the Courts will go in granting rules of this nature ; and an 
application has been refused, founded on the poverty of the 
lessor (c) ; so also one in which an ejectment had previously 
been brought in another Court and abandoned, and which the 
lessor had been obliged to give security, because his residence 
was then unknown {d). So also, one in which the lessor was 
an uncertificated bankrupt, and in which the assignees having 
declined to proceed with the action, it was carried on for the 
bankrupt's benefit (e). And it has been holden, that the death 
of the lessor after verdict and pending a rule for a new trial is 
not a sufficient ground for an application of this nature, where 
the lessor claimed in fee (/), though where he claimed only as 
tenant for life, the Court required security to be given (^). 

The practice of granting these rules originated in the Court 
of King*s Bench, and were indeed at first entirely confined to 
cases of infant lessors (A). 



(a) Denn d. Lucas v. Fulford, Scott, 714. 

Burr. 1177. (/) Doe d. Cozens 9. Cozens, 9 

(b) Tidd's Prac. 476, 7. Dow. P. C. 140. 

(c) Gobdright d. Jones v. Thrnst- (^) Thrustout d. Turner v. Grey, 
out, Cas. Pr. C. P. 15. Stran. 1056. 

{d) Doe d. SelbjT v, Alston, 1 T. (h) Thrustout d. Dunham 9. 

R. 491 . Percival, Bam. 1S3. 
(e) Doe d. Colnagni v. Blick, 7 
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The proper time to take out a sammons, or 
for this rule, is after plea pleaded (a). 



more theGNzrt 



The next case, in which the Courts interfere to sUy the 
proceedings, is when the costs of a prior ejectment upon tk 
same title, or between the same parties, are left unpaid (6). 

For some time after the introduction of this practice the 
Court would not interfere unless the two ejectments were 
brought in the same Court (c) ; but this limitation no iooger 
prevails, and it is now immaterial in what Court the first eject- 
ment is brought (d). Formerly also there was a diversit; d 
opinion, whether the proceedings could be stayed, where the 
two ejectments were brought (without fraud or collusion) upon 
different demises although upon the same title {e) ; hat it is 
now of no consequence whether the two ejectments «re 
brought upon the demise of the same or different persons, 
against all or some of the same parties, or for the same or dif- 
ferent premises, provided they are brought upon the same titk, 
and for the recovery of part of the same estate. Tbvs, pro- 
ceedings have been stayed where one of the lessors in the fiist 
action died before the commencement of the second ; where 
in the second ejectment two trustees were added to th^ lessors; 
where part of the lands were occupied by new tenants; where 
the second action was between the heir of the plaintiff's lessoTi 
and the heir of the defendant in the first action; where 
the two actions were between the devisees of the respecdVe 
parties (/) ; where one of the lessors released his claim to 

Law, Blk. U58; Doe d. Walker f. 
Stephenson, 3 B. & P. 22. 

(e) Short v. King, Stian.esii 
Tredway v, Harbert, Comb. 106. 

(/) Doe d. Hamilton©. Hatberly, 
Stran. 1162; Thrustout d. Wil- 
liams V. Holdfast, 6 T. R. 223; 
Keene d. Angel v. Angel* 6T. R* 



(a) 2 Sell. Prac. 139. 

(6) Append. No. 45. 

(c) Austine o. Hood, 1 Sid. 279 s 
Thrcdway v. Harbert, Comb. 106 

id) Doe d. Hamilton v. Atherly, 
7 Mod. 420; Anon. 1 Salk. 255; 
Holdfast d. Hattersley o. Jackson, 
Barn. 133; Doe d. Cbadwick v. 
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the defendants after the first action on a money consideration, 
and a covenant on their parts to suspend against him their 
claim .for costs, and the second ejectment was brought by the 
heir of the other claimant (a) ; where the second action was 
brought by the assignees of an insolvent debtor, the costs of the 
first ejectment having been inserted as a debt in the insolvent's 
schedule (6) ; and where the second ejectment was brought 
by the lessee of an insolvent who had been the lessor in the 
first action, and it appeared that the assignment was fraudulent 
to evade the payment of the costs (c). 

A distinction was also formerly taken as to the situation of 
the parties in the difierent actions, and it was holden, that if 
the defendant in the second ejectment had been the claimant 
in the first, the proceedings should not be stayed {d) : but this 
doctrine is now also exploded, and the change of situation in 
the parties is immaterial {e). The rule will also be granted, 
whether the merits be decided in the former action, or whether 

• 

there be a judgment of nonsuit, or of non-pros, or even if the 
first action be discontinued before the consent rule, or plea (/) : 
nor is the length of time which elapses between the two 
actions any bar to the rule (^). 

The Courts will likewise stay the proceedings in a second 
ejectment until the cdsts of a former one be paid, if the conduct 
of the party has been vexatious or oppressive, although he is 
not liable to the costs of the first action. Thus, where the 



740 ; Doe d. Feldon v. Roe, S T. R. 1 ISO. 

645 ; Doe d. Thomas o. Shadwell, [d) Roberts o. Cook, 4 Mod. 379. 

7 Dow. P. C. 527 ; Doe d. Mudd (e) Thrastout d. Williams v. 

V. Roe, 8 Dow. P. C. 444. Holdfast, 6 T. R. 223. 

(a) Doe d. Rees v. Thomas and if) Doe d. laiigdon o. Langdon, 
Another, 4 Ad. & EU. 348. 5 B. & Ad. 864. 

(b) Doe d. Standish v. Roe, 5 B. (ff) Dence v. Doble, Comb, 110; 
k Ad. 878 ; Doe d. Heighley o. Keene d. Angel v. Angel, 6 T. R. 
Harland, 10 Ad. & EU. 761. 740 ; Anon. Salk. 255. 

(c) Doe d. Chadwick v. Law, Blk. 
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lessor in the second action was also the lessor in the fiist, sai 
had refused, after the appearance of the defendant in sadi fiist 
action, to enter into the consent rule, whereby, although noo- 
suited for want of a replication, he was exempted from tibe 
costs of the defendant's appearance, the Court would not kt 
him proceed until he had satisfied the defendant fx the 
expenses of such first appearance (a). And, upon the saioe 
principle, where the first ejectment was on the demise at tk 
husband and wife, but the husband alone entered into tlie 
consent rule, and judgment given in the Common Pleas for 
the defendant, was affirmed in the King's Bench and the 
House of Lords, and after the death of the husband, the wife 
brought a second ejectment on her own demise ; the Comt 
would not suflfer her to proceed until the costs of the fiist 
ejectment were paid, saying, "We are not going to compel 
the lessor to pay the costs, but only to prevent her beii^ 
vexatious (6)." But where in the first action the defendsnt 
had obtained judgment as in case of a nonsuit (the lessor of 
the plaintiff having withdrawn his record after a peremptory 
undertaking) and the defendant in the second action (being 
the heir of the defendant in the first) was not intitled to tbe 
costs of that action, the Court refused to stay the proceedings 
until such costs were paid, on the ground that the merits not 
having been tried, and the defendant having no interest in the 
costs, he could not complain of vexation, nor bring hifflself 
within the principle of the adjudged cases (c). 

In a case, in which claimants under very peculiar ciicom- 
stances had brought three actions, in three different Terms, in 
the Court of King's Bench, for the same property, end aS 
three were pending together, and the parties had not pro- 
ceeded to trial in either, but several orders had been made in 
the first cause, and the defendants had obtained a rule calling 

(a) Smitb d. Ginger o. Barnar- Stran. 1152. 
diston. Elk. 904 ; ante, 230. (c) Doe d. Blackburn v. Standi^. 

(6) Doe d. Hamilton o. Hatherly, 2 Dow. N. S. 26. 
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upon the plaintiff to show cause why they should not elect to 
proceed in one action only, and in case they should elect to 
proceed in either of the two last actions, why the first action 
should not be discontinued, and the costs paid by the claim- 
ants ; and thereupon an improvident rule was agreed to, by 
which the proceedings in the two last actions were stayed, and 
the claimants were to proceed to trial in the first action under 
great disadvantages as to costs, and instead of proceeding with 
that action, they brought a new ejectment in the Court of 
Common Pleas, that Court upon motion stayed the proceed- 
ings therein (a). 

Where the claimant obtained possession of the disputed 
premises, as upon a vacant possession, after having brought 
several unsuccessful actions, the Court set aside the judgment 
and execution, and directed proceedings to be staid until 
security should be given for costs (6). 

It was once holden, that the proceedings in a second eject- 
ment ought not in any case to be stayed for non-payment of 
the costs in the first action, if costs were not of right payable 
to the party applying (c) ; and that it was in all cases neces- 
sary to show, that the party against whom the application was 
made, had acted vexatiously, or oppressively, before the rule 
could be obtained. But these maxims have long given place 
to more just and equitable principles (d). 

The Court has also ordered the proceedings in a second 
ejectment to be stayed until the costs of an action for mesne 
profits (upon which the lessor in the second ejectment, who 
had been the defendant in the first, had brought a writ of 

(a) Doe d. Carthew v, Brenton» (c) Thmstout d. Parke v. Trou- 

6Bing. 469. blesome^Stran. 1099; B.C. And. 

(6) Harvey d. Beal v. Baker, 2 297. 

Dow. N. S. 75. {d) Short v. King, Stran. 681. 
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error) as well as the costs of the first ejectment^ were paid (si 
But the Court will not extend the rule to include tk 
damages recovered in such action for the mesne profit 
however vexatious the proceedings of the paitj loaj hm 
been (i). 

The Courts will not stay the proceedings in the second 
action, where the party, against whom the application is made, 
is already in custody under an attachment for non-paymeDt of 
the costs of the first action (6), nor will they include the taxed 
costs of a suit in equity, brought by the same party for the 
same property in the rule (c) : nor will they stay the proceed- 
ings, if it clearly appear that the verdict in the first action vis 
obtained by fraud and perjury {d) : nor will they in any case 
in which they stay the proceedings fiirther interfere, so as to 
compel the claimant to pay the costs by a particular dsjt 
or permit the defendant to non-pros the action (a). 

It is suflBcient for the lessor to swear generally in answer to 
an application of this nature, that his claim is not founded on 
the same title as was previously litigated, without disclosii^ 
the particulars of the title under which he does claim (/). 

There is no particular stage of the proceedings in which it 
is necessary to move for this rule. It will be granted CTeo 
before the defendant has appeared : and it always should be 
moved for as early in the action as it conveniently can be {g)* 
Where, however, satisfactory reasons were given why the 
application was not made at an earlier stage, the Court stajed | 

(a) Doe d. Pinckard o. Roe, 4 & C. 622. 

East, 585. (e) Doe d. Sutton v. Bidgwsj, 3 

(6) Doe d. Church v. Barclay, 15 B. & A. 523. 

Eaat, 833. (/) Doe d. Bailey o. Bennett, 9 

(c) Doe d. Williams v. Winch, 3 Dow. P. C. 1012. 

B. & A. 602. (p) Doe d. Mudd v. Boe, 8 Dov 

{,d) Doe d. Rees v. Thomas, 2 B. P. C. 444. 



i 



OF STATING PROCEEDINGS. 317 

the proceedings after notice of trial, and the lessor had been at 
the expense of bringing his witnesses to the place of trial (a). 
The reasons assigned were, that the cause was so clear at the 
last trial, and the parties had delayed so long commencing 
their second action (four years), that the defendants did not 
think them in earnest until notice of trial was given, and that 
the defendant then proceeded to tax his costs, in order to 
ground the application, which otherwise he would not have 
done, the lessor of the plaintiff being insolvent. 

The Courts will also stay proceedings when the lessor has 
two actions depending, at the same time, for the same premises, 
in the same or different Courts; and the proceedings in the 
one action will then be stayed, until the other action is deter- 
mined (&}• And in a case where the claimant brought thirty- 
seven separate ejectments for thirty-seven different houses, all 
of which depended on the same title, the Court said it was a 
scandalous proceeding, stayed the proceedings in thirty-six of 
them, and made a rule that they should abide the event of the 
thirty-seventh (c). 

When the party, against whom a verdict in ejectment has 
been obtained, brings a writ of error, and pending that writ 
commences a second ejectment, the Court will order the 
proceedings in the second action to be stayed until the writ of 
error is determined ; and it seems also, that if it do not appear 
to the Court, that the writ of error was brought with some 
other view than to keep off the payment of costs, proceedings 
will be stayed until the costs of the first action are paid, 
notwithstanding such costs are suspended by the writ of 
en-or {d). 



(fl) Doc V. Law, Blk. 1158. (c) 2 Sell. Prac. 144 ; ante, 264. 

{b) llirustout d. Park v. Trouble- (d) Fen wick o. Grosirenor, 1 Salk. 

some, And. 297; S.C.Stran. 1099; 228; Grumble v. Bodily, Stran. 

Doe d. Carthew v. Brenton, 6 Bing. 554. 

469. 
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By the statute 7 Geo. IL c. 20^ s. 1, it is enacted, ^ thss 
when aD ejectment is brought by a mortgagee, his heiis, &c 
for the recovery of the possession of the mortg^aged premises, 
and no suit is depending in any Court of equity, for the fore- 
closing or redeeming of such mortgaged premises, if the pcrsasi 
haying a right to redeem, having been made the defendant is 
the action, shall at any time, pending the suit, pay to die 
mortgagee, or in case of his refusal, bring into Court, afl 
the principal monies, and interest due on the mortgage, and 
also costs to be computed by the Court, or proper officer 
appointed for that purpose; the same shall be deemed and 
taken to be a full satis&ction and discharge of the mor^a^ 
and the Court shall dischaige the mortgagor of and from the 
same accordingly." By the third section, the act is not to 
extend to any case where the person, against whom the 
redemption is prayed, shall insist either that the party praying 
a redemption has not a right to redeem, or that the premises 
are chargeable with other sums than what appear on the hoe 
of the mortgage, or are admitted by the other side, nor to any 
case where the right of redemption in any cause, or suit, shall 
be controverted or questioned, by or between different defend- 
ants in the same cause or suit* 

An application for a rule to stay proceedings under this 
statnte (a), most of course be made before executi<m executed, 
and must be accompanied by an affidavit that no suit in 
equi^ is depending. The party roust also aj^)ear to the 
action befcre the application is made, for the Courts have no 
power to interfere under the statnte until after i^ipearanoe (6); 
and this iact must appear in the affidavit, but it is sufficient 
to swear that the party '* has entered the usual appeannce^^ 
without proceeding to state that he has entered into the 
consent ruk (c). 

{m^ Append. No. 46. (c) Doe d. Cose o. Bwamu, 6 Dow 

(6) Doe d. Hurst r. Cliftoo, 4 P.C. 471. 
Ad. & EU. SU. 
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In a case where the premises were in possession of a tenant 
of the -mortgagor, who neglected to appear, in consequence of 
which the mortgagee recovered possession under a judgment 
by default, the Court would have set the judgment and 
execution aside, in order to let the mortgagor in as defendant, 
and so place him in a condition to apply for a stay of pro- 
ceedings, if the mortgagee had not consented to take what was 
due upon the mortgage, and restore possession (a). 

In a case where a mortgagee left his property to executors, 
and his will was disputed, but by the sentence of the Preroga* 
tive Court established, and letters testamentary granted ; after 
which grant the heir appealed to the Court of Delegates, 
pending which appeal the executors assigned the mortgage to 
the lessor, who also pending the appeal, brought an ejectment 
against the mortgagor, to which ejectment the mortgagor did 
not appear, but suffered judgment to go by default against the 
casual ejector. Upon an application by the mortgagor to stay 
execution until the determination of the appeal, upon the 
ground, that the tide of the lessor would be invalidated, pro- 
vided the appeal were given in favour of the heir, and that the 
defendant might then perhaps be compelled to pay the mort- 
gage-money twice, the Court ordered the execution to be 
stayed until the appeal should be determined, upon the 
defendant vesting the mortgage-money, interest, and costs, in 
Exchequer bills^ and depositing them with the signer of 
writs (6)." 

A rule upon this statute has been granted after an agree- 
ment, on the part of the mortgagor, to convey the equity of 
redemption to the mortgagee, where no tender of a deed of 

(a) Doe d. Tubb v. Roe, 4 Taaot. cumstances that the mortgagor, 

887* who made the application, had not 

(6) Doe d. Mayhew v, Erlam, appeared to the action ; rwieDoed. 

MS. M. T. 1811. ' The Court did Horst v. Clifton, 4 Ad. & £11. 814. 
not in this case advert to the cir- 
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conveyance for execution had been made to the defendnt, or 
bill in equity filed (a) ; but where it appeared that, miat- 
quently to the defendant's agreement, several applicatioos had 
been made to him» but without effect, to complete the piD>- 
chase, the Court refused to stay the proceedbgs (&> 

In a case where, upon an application by the 'mortgagor to 
stay proceedings under this statute, it appeared that he had 
also taken up money fi:om the mortgagee upon his bond, the 
Court granted the rule upon the payment of the mortgage and 
interest only, the bond debt not being a lien upon the lands; 
but it seems that when in such case the heir is bound by Ae 
bond, and the mortgagor dies, the heir must diachaige the 
bond debt, as well as the mortgage (c). Where, however, the 
bond was a lien on the estate, and the mortgagee had girm 
notice to the mortgagor, that he should insist upon paymoit of 
the money due upon it, the Court refused to stay the proceed- 
ings, upop payment of the mortgage-money only (<{)• TVhere 
also other mortgages, although upon difierent premises, ex- 
isted between the defendant and the ckumant, the Court woakl 
not stay proceedings under this statute, upon the payment of 
the sum due upon one of the mortgages only (0). 

If upon a motion of this nature, any doubt exist as to the 
amount due, the Courts will refer the case to the proper 
officer : and in a case where an affidavit was made, that the 
mortgagee had been at great expense in necessary repaiis of 
part of the premises (the ejectment being brought for the lea- 



(a) Skinner v. Stacey, 1 Wils. 80. 

(6) Goodtitle d. Taysum v, Pope» 
7 T. R. 185. 

(c) Bingham d. Lane v. Gregg, 
Bam. 182; Archer d. Hankey v. 
Snapp, And. 341 ; S. C. Stran. 
1 107f (tnd the cases there cited. 

C«{) Feltono. Ash, Barn. 177. 

(e) Roe d. Kaye 0. Soley, Blk. 



726. It does not appear bom ihe 
report of this case, that the other 
mortgaged premises were included 
in the ejectment ; bat it is difficott 
to reconcile the decision either (o 
the letter or spirit of the sUtnte, 
unless they were also contained is 
the declaration. 
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dtie^ and it was prayed, that the officer might be directed to 
make allowance for sach repairs; the Court said, that the rule 
must follow the words of the statute, and that the officer 
would make just allowances and deductions (a). If, however, 
after taxation, the debt and costs are not paid, the lessor must 
proceed in the suit, and cannot have an attachment (i). 

Upon staying proceedings under this statute, the costs are 
to be taxed in the ordinary way, and not as between attorney 
and client (c). 

The cases in which the Courts have stayed the proceedings 
under stat 4 Gea DL c 28, have already been considered (d.) 



The Court would not stay proceedings in an action brought 
by the provisional assignee of the Insolvent Debtors* Court, on 
an objection that it was not proved at the trial of the cause 
that the assignee had, pursuant to stat 1 Geo. IV. c. 119, s. 11, 
the authority of the Insolvent Debtors' Court to proceed (e). 

(a) Goodright v. Moore, Bam. (d) Ante, 120» &c. ; Append, No. 

176. 47. 

(6) Hand v, Dinely, Stran. 1220. (e) Doe d. Spencer v. CUrke, 3 

(c) Doe d. Capps o. Cappe, 3 Bing. 370. 
Bing. N. C. 76S. 
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CHAPTER XIL 

Of the Statutes 1 Geo. IV. c. 87, and 1 Wm. IF. c. 70. 

The protracted period during which dishonest or insolvent 
tenants are enabled, by the ordinary course of law, to retain 
possession of their farms after the determination of their in- 
terest, has long been productive of serious evils to landlords. 
Unless a tenancy expires at Christmas, upwards of six months 
must, and frequently eight or nine months will^ elapse, before 
final judgment and execution can be obtained ; during which 
period the tenant has the uncontrolled power of suffering the 
land to remain uncultivated, or of committing wiliiil destruc- 
tion, as temper or immediate interests may prompt The 
provisions of the stat. 4 Geo. IL c. 28, giving double the 
yearly value of the lands held over, affords no efficient relief in 
cases of this description. These frauds are not committed by 
respectable or responsible tenants; and when the tenant is 
insolvent or dishonest, the judgment of the Insolvent Debtors' 
Court gives but an unsubstantial remedy for the injury which 
the landlord has sustained. 

To mitigate these evils, the beneficial statutes now under 
consideration have been passed, and the general effect of them 
is as follows. They enable the landlord, when the tenant 
holds under an agreement in writing^ to compel him before he 
is admitted to defend, to give security for the damages and 
costs of the action, and that he will relinquish possession within 
four days after the trial, unless he shall, within that time, give 
further security that he will not commit waste, or otherwise 
injure the land, before the ordinary time of obtaining judg- 
ment or execution. And they also enable the landlord in all 
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caseS) fohether the holding has been in tDfiting or by parol, to 
bring his cause to trial at the assizes next following the expira- 
tion of the tenancy, unfettered by the machinery of terms and 
returns ; as likewise to recover the mesne profits as well as the 
land itself in the ejectment, and to obtain possession immedi- 
ately after the trial, if the Judge shall certify his opinion on 
the record that he ought to do so« 

STAT. 4 GEO. 1. a 87 

This statute, after reciting the losses to which landlords 
were exposed by the law as it then stood, enacts, that 
where the term or interest of any tenant, holding under a 
lease or agreement in writing has expired or been determined, 
and such tenant, or any one claiming under him, shall reftise 
to deliver up possession, after demand in writing signed by the 
landlord or his agent, and served personally upon him, or left 
at his usual place of abode, and the landlord shall thereupon 
bring an ejectment, such landlord may, at the foot of the declarap 
tion, address a notice to the tenant, requiring him to appear on 
the fiiBt day of the following Term, to be made defendant, and 
to find such bail as may be ordered by the Court under the 
provisions of the statute ; and upon his appearance, or in case 
of non-appearance, on the usual affidavit of service, and the 
production of the lease or agreement, or some counterpart or 
duplicate, and proof of its execution by affidavit, and also upon 
affidavit that the premises have been actually enjoyed under 
the lease or agreement, and that the interest of the tenant has 
ceased, and that possession has been lawfully demanded, the 
landlord may move the Court for a rule to shew cause why the 
tenant, upon being admitted defendant, besides entering into 
the common rule, and giving the common undertaking, shall 
not undertake, in case a verdict pass for the plaintiff, to give 
him judgment of the Term next preceding the time of trial, and 
also enter into a recognizance, with two sufficient suretiest, 
in a reasonable sum, to pay costs and damages; and in case 

y2 
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the party shall neglect or refuse to perForm such conditions as 
shall be ordered by the Court upon shewing cause against this 
rule, or on an aflSdavit of service of such order, when no cause 
is shown, an absolute, rule shall be made for entering up judg- 
ment for the plaintiff. 

By section 2, it is further enacted, that whenever it shall 
appear on the trial of any ejectment between landlord and 
tenant, that the tenant hath been served with due notice of 
trial, " the production of the consent rule shall be su£Bcient 
evidence of lease, entry, and ouster; and the Judge beibre 
whom such cause shall come on to be tried, whether the 
defendant shall appear upon such trial or not, shall permit the 
plaintiff after proof of his right to recover possession of the 
premises, to go into evidence of the mesne profits accndng 
from the determination of the tenant's interest, down to the 
time of the verdict, or to some preceding day to be specially 
mentioned therein ; and the jury, finding for the plaintiff, are 
to give their verdict upon the whole matter, both as to the 
recovery of the premises, and also as to the amount of the 
damages to be paid for mesne profits; but the above pro- 
ceedings are not to bar the landlord from proceeding by action 
of trespass for the recovery of the mesne profits accruing firom 
the verdict, or the day so specified therein, down to the day of 
obtaining possession." 

By the 3rd section, the Judge is empowered, in case it shall 
appear to him '^ that the finding of the jury was contrary to the 
evidence, or that the damages given were excessive, to order 
the execution to be stayed absolutely till the fifth day of the 
next term, and is in all cases compelled to make such order 
upon the requisition of the defendant, in case he shall forth- 
with undertake to find, and within four days from the day of 
the trial, shall actually find two sufficient sureties, in such sum 
48 the Judge shall direct, not to commit waste, or other wilful 
damage, and not to sell or can^ off any standing crops, hay» 
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&c., firom the day of the yerdict to the day of execution ; but 
such recognizance to Btand discharged in case a writ of error 
shall be brought, and security given under statute 16 & 17 
Car. IL, and (as r^ards Ireland) statute 17 & 18 Car. U" 

The 4th section provideSi " that the recognizances and 
securities shall be taken in the same manner, and by the same 
persons as recognizances of bail ; that a fee of two shillings 
and sixpence only shall be paid for filing them, and that no 
proceeding shall be taken upon them after the expiration 
of six months fix)m the time when the landlord shall have 
obtained actual possession of the premises." 

The 6th section relates only to the Welsh jurisdiction now 
abolished (a) ; and by the 7th, 8th,' and 9th sections, Scotland 
is exempted from the operation of the act, aU other remedies 
of landlords are retained, and double costs are given to the 
defendant if he obtain a verdict, or the plaintiff be nonsuited 
on the merits. 

This statute is only applicable to cases in which the 
relationship of landlord and tenant is clear, and its pro- 
visions will not be enforced if there is any dispute as to the 
title, as, for example, where the tenant made affidavit that he 
claimed to hold as heir-at-law (b). With respect to leases also 
it only applies to cases, where the lease or term has expired by 
efflux of time, and not to tenancies determined by a surrender 
by the tenant of his term (c), or by a notice either fix)m or to 
the landlord, where there is a subsisting lease for a term of 
years, detenpinable at the end of a certain number of them, 
and so determined by a notice under the lease (d), 

A tenancy by virtue of an agreement in writing for thre§ 

(a) Stat. 1 Wm. IV. c. 70. & Ad. 922. 

(6) Doe d. Sanders v. Roe, 1 {d) Doe d. Lord Cardigan v. Roe, 

Dow. P. C. 4. K. B. T. T. 3 Geo. 4, MS.; S. C. 

(e) Doe d. Tindal e. Roe, 2 B. 1 D. & R. 540^ 
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months e^riiUth ^ ti tamofey initm ihe mem^ 
because it 18 a teiumcy ^ fiv a term certain* (a) ; butateiMKj 
for yeaiB determinable an livee is not, because it k noc i 
holding for *' a number of yean certain" (6). So Kkme 
a holding from year to year under a written agreement b 
within the statute, although a holding by paiol from jetr tc 
year is not: the words in writing extending to the «Ue 
sentence, and not being confined to hddings fat a tern, v 
number of years certain (c). 

The notice at the foot of the declaration required by iHs 
statute, should be signed by the landlord, or bis attonej <v 
agent (i), and should be in addition to, and not form part ci 
the ordinary notice signed by the casual ejector (e). It most 
require the tenant, in the .terms of the statute, to ^petr id 
Court '< on the first day of the Term" next following^ sndt 
notice " to appear according to the statute in the next U* 
lowing Term," will not be su£Bcient. (/}• But it need ua 
specify in detail the purposes for which it is given. A nodoe 
calling upon the tenant to appear, &c., ** and to find socb Imk 
if ordered by the Court, and for such purposes as are speo* 
fied by the sUtute," will suffice (d), and the Coort will mould 
the rule conformably to the statute on shewing cause (^). 

It should form part of the rule that the landlofd dull he 
at liberty to sign judgment against the casual ejector m 
case of default on the part of the tenant to give the requind 
securities (A). 

The affidavit in support of the i^jdication most hsfe the 

(a) Doe d. FhiQiiM «. Roe. 5 B. d. Gildait «. Roe. 1 W. W. IcE 

& A. 766. 346. 

(6) Doe d. P^mberton v. Roe> 7 (e) Amm. 1 D. & R. 435; Doe 

B.&as. d.SuDpsoDe.Roe,6B.lfo0R^H 

Cc) Doe d. Eirl of Bndfoid o. (/) Doe d. Holder «. Roik«artk, 

Roe, 5 a & A. 7ra 4 M. & W. 75. 

(d) Doe d. Beenl r. Roe» 1 M.& (y) Doe d. Phiffipe *.Bie.SB. 

>Y. 360 ; but an affidmt Tenffioir & A. 766. 

lb< agency it not ncceseary ; Doe (A) Doer. Ros» iDov.P.^ '•" 
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names of the pbdnciflrs lessor set out at fiiU lengdi ; and if 
there be more than one lessor, the Christian and surnames of 
all the lessors must be set forth (a) ; but if the objection be 
not taken at the time, the Court will not, in a subsequent 
stage of the cause, set aside the proceedings for ]rr^ulari^(6). 

It must also contain a positive averment of the execution of 
the lease or agxeement by the tenant (c), and that the tenancy 
has either expired by the efflux of time, or been determined 
by a regular notice to quit (d). 

The original lease or agreement, or a counterpart or dupU- 
cate must be produced, when the rule nisi is moved for, and 
such instrument must be at that time stamped. It is not suf- 
ficient to move on a copy of the instrument, or on an instru- 
ment stamped after the rule nisi, and before cause shewn («)• 

The execution of the instrument by the defendant must 
also be proved, but the affidavit of the subscribing witness 
18 not necessary. It may be proved aliunde {f\ by any perBon 
present at the execution, or acquainted with the handwriting. 
And although in a case in the Court of Queen's Bench {coram 
Williams, J.,) an attorney who was a subscribing witness, and 
had subsequently become the attorney for the defendant, was 
compelled to make the affidavit, and to pay the costs of the ap- 
plication, the rule seems, from the report, to have been granted 
rather on the ground that the refusal of the attorney to make 
the affidavit was reprehensible, and a contempt of Court, than 
upon any real necessity for his testimony {g). 

(s) Doe d. Watson «. Boe, 5 (e) Doe d. Caolfield e. Boe, 3 

Dow. P. C. 389. BiDg. N. C. 329. 

(6) Doe d. Anglesey v. Brown, (/) Doe d. Gowland v. Roe, 6 

3 Dow. P. C. 230. Dow. P. C. 35 ; Doe d. Morgan v. 

(e) Doe d. Beard o. Boe, 2 Gale, Botherham, 3 Dow. P. C. 690. 

131. ig) Doe d. Avery v. Boe, 6 Dow. 

(d) Doe d. Topping v. Boaat, 7 P. C. 618. 
Dow. P. C. 487. 
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A demand of poflseflsion is soffident notice to entitle tbe 
plaintiff to the benefit of the statute (a) ; and in a case idiere 
the tenant had absconded to America, a rule nisi was granted 
(service of the demand of possession on the premises to be 
deemed good service), in order to (^ve the landlord the benefit 
of the statute (6). 

The time within which the required bonds and seouri^ 
shall be given, is to be fixed by the Court at the time the rule 
is granted (c). 

The Court will only direct recc^izances to be entered into 
under this statute, on the appearance of the defendant, for the 
costs of the action, and not for the mesne profits {d). And in 
entitling the recognizance, the name of the tenant should be 
substituted for the nominal defendant (e) ; these recognizances 
also do not supersede the necessity of the two sureties required 
by Stat 16 & 17 Car. IL c 8, in case the defendant should 
bring a Writ of Error (/). 

If the tenant relies in answer to the application, upon a 
subsequent retaking of the premises, such retaking must be 
allied with particularity and precision; and when it was 
sworn by the tenant, that after the expiration of the tenancy, 
he retook the premises by parol, and that he rented and 
held them under such parol agreement at that time, and that 
he was advised there was a valid tenancy then existing^ and that 
he had a good defence to the action, the Court of Common 
Pleas, notwithstanding, made the rule absolute, because the 
affidavit only deposed that he retook the premises, without 



(a) Doe d. Anglesey e. Roe, 2 D. id) Doe d. Sampson e. Roe, 6 B. 

& R. 565. Moore, 54. 

(6) Doe d. Selgood o. Roe, 1 W. (e) Roe d. Durant v. Moore» 6 

W. & H. 206. Bing. 656. 

(c) Doe d. Anglesey o. Brown, 2 (/) Roe d. Durant o. Moore» 7 

D. & R. 688. Bing. 124. 
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stating for what period, or on what terms; and therefore, that 
in the absence of satis&ctoiy evidence of a new taking, the 
case was within the act (a). 

It is not necesBary for the lessor of the phdntiff to prove the 
due service of notice of trial, in order to enable him to proceed 
for the mesne profits under this statute, in case the defendant 
does not appear, the Court of Queen's Bench being of opinion 
that the word ''such" in the second clause, confines the 
enactment to ''ejectments at the suit of a landlord ^;ainst a 
tenant," but does not limit it to cases where notice of trial is 
proved (6). 

STAT. 1 WM. IV. C. 70. 

The 36th section of this statute, after reciting the delays 
sufiered by landlords in recovering possession of their lands* 
enacts " that in all actions of ejectment where the tenancy shall 
expire, or the right of entry accrue to the landlord, in or after 
Hilary or Trinity Terms respectively, he may within ten 
days after the tenancy shall have expired, or right of entry 
accrued (c), serve a declaration in ejectment, entitled of the 
day next after the day of the demise in the declaration, whether 
the same shall be in Tenn or in yacation(cl), with a notice 
subscribed, requiring the tenants in possession to appear and 
plead, within ten days (e) ; and that proceedings are to be had 
on such declaration, and rules to plead entered and given, in 
the same manner, as nearly as may be, as if the declaration had 
been duly served before the preceding Term ; and it then pro- 
vides that judgment shall not be signed against the casual 
ejector until default of appearance and plea within the ten 
days, that there shall be given at least six clear days* notice of 

(a) Roe d. Durant 0. Moore, 6 (c) AmU^ 208. 

Bing. 574. {d) Ante, 164. 

(ft) Doe d. Thompson 0. Hodg- (e) Ante, 184, 209. 
son, 1 Q. B. Rep. 135. 
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trial befine the oommimoa day of die mdkb at wladi sack 
ejectment is intended to be tried, and that the defendant im^ 
apply in the ordinary manner to a Judge in Chamben ftr tboe 
to plead, or for staying or setting aside the prooeediiigB^ or&r 
postponing the trial. 

Sections? enacts, ** that in making up the recotd tbe deck- 
ration may be specially entitled of the day next after the day 
of the demise therein, whether such day shall be in Term at id 
Vacation, and no judgment shall be avoided or reyeised by 
reason only of such special title" (a). 



Section 38 empowers the Judge, before ^hom the caise 
shall be tried, to certify his opinion on the back of the reooi^ 
that a writ of possession ought to issue immediately, and that 
upon such certificate a writ of possesrion may be iasoed fbrtb- 
with (6), and the costs taxed, and judgment agned and 
executed afterwards at the usual time, as if no such writ bid 
issued ; and the section contains a finrtber provision that tbe 
writ, instead of reciting a recovery by judgment, shall recite 
shortly that the cause came on for trial at nisi prius at audi 
a time and place and before such a Judge, (naming the time, 
place, and Judge), and that thereupon the said Judge oeitified 
his opinion that a writ of possession ought to issue inune- 
diately. 

The word *^ asrizes" in the 36th section has been construed 
not to extend to *' sittings at nisi prius,** and oonsequeotlj 
the statute does not extend to cases in London and Ifid- 
dlesex (c). It is also with respect to country causes limited 
to cases in which the right of entry has accrued during Hikiy, 
or Trinity Terms, or the Vacations following them (d^ 

(a) Ante^ 207. (d) Doe v. Roe, 1 Dow. P. C.79, 

(6) Appendix, No. 37. 304 ; Doe d. Somerville «. Boe, 4 

(c) Doe d. Nonisv. Roe, 1 Dow. Momv k S. 747. 
P. C. 547. 
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An otgectkm that the action wu not commenced within ten 
dayi after the right of entij accrued, is matter of incgularitj* 
and cannot be taken at nut prius (a) ; and it ta no gronnd fin* 
setting aside a verdict, that the plaintiff did not pwe six 
clear days' notice of trial, if the defendant appean and makes 
his defence (b). 

Where a lease contuned a proviso for re-entiy in case of 
Don^efHur within three months after notice, and the landlord 
gave notice, and brought ejectment and proceeded to trial 
before the expiration of the three months, and at the trial an 
order of Court vas made with consent of parties, that a juror 
should be withdrawn, and the premises repaired by the 34th 
of June then next, and de&ult being made, the landlord 
brought a second ejectment on June 28th under this statute; 
it was held that -the ejectment was properly so brought, for 
that the right of entry was suspended by virtue of the arrange- 
meat until the time for compledng the repaiis had passed 
bj(a). 

The provisions of the 38th section are not limited to eject- 
ments between landlords and tenants, but extend to all eject- 
ments; and the Judge has no other discretion given him by 
that section than that of granting a certificate for immediate 
possession, or refusing the certificate altogether (c). In the 
case of Doe d. Farlcer v, Hilliard, Park, J., granted the certi- 
6cate in the usual form, upon the lessor's undertaking not to 
put the writ of poesesMon in force, if the arrears of the aonoity 
(which were the foundation of the action) were paid within a 
month (d). 

Where the pUinuff is nonsuited fer want of the appearam 

(0) Doed. Ranlun o. Briodley, 4 (c) Doe d. WiUianiMD ■. Dv 
B. & Ad. 84. (oa. 4 C. & P. 5B9. 

lb) Doe d. Antrobiu t. JepWD, 3 (d} 5 C. & P. 133. 

a & A. 403. 



332 OF THE BTATUTE 1 WM. IT. C. 70. 

of the defendant, it is of course requisite that an affidavit of 
the circumstances should be hud before the Judge before he 
will grant the certificate (a). 

Where an ejectment was brought on two demises^ and a 
▼erdict was taken for the plaintiff on the first demise, with 
liberty for him to move to enter a verdict for him on the 
second demise, he is not precluded from doing so, by havii^ 
obtained early execution on the verdict on the first denusey 
and possession being taken under it(&). 

(a) Doe d. Williamson v. Daw- Bank of England v. Chamber^ 4 
•on, 4 C. & P. 589. Ad. & Ell. 410. 

(6) Doe d. Gov. & Comp. of the 
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CHAPTER Xm. 

Of the Action for Mesne Profits^ 

On the first introduction of the action of ejectment^ and 
whilst the ancient practice prevailed, the measure of the 
damages were the profits of the land accruing during the 
tortious holding of the defendant ; but when the proceedings 
became fictitious, and the plaintiff nominal, the damages as- 
sessed became nominal also; and no provisions have since been 
made by the Courts, either by engrafting additional conditions 
upon the consent rule (a), or by the invention of new fictions, 
to enable the jury in the action of ejectment to inquire into the 
actual damages, and include in their verdict the real injury suft- 
tiuned by the wrongful holding. The party has not, however, 
been left without redress ; and the remedy provided is far more 
comprehensive and efficacious in its nature than could have 
been obtained by any adaptation to this object of the action of 
ejectment itsel£ The Courts have sanctioned an application 
of the common action of trespass vi et armis to the purposes 
of this remedy. It is generally termed an action for mesne 
profits^ and the plaintiff complains in it of his ejection and 
loss of possession, states the time during which the defendant 
(the real party) held the land, or took the rents and profits, 
and prays judgment for the damages which he has thereby 
sustained* 

This action is partly superseded, when the relation of land- 
lord and tenant has subsisted between the parties to the eject- 
ment, by the provisions of the stat 1 Geo. IV. c. 87 (6), which 
enables landlords to recover in that action, the mesne profits 

(a) Anit^ 223. (6) Ante, 280, 322. 
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4iocniiiig from the day of the determination of the tenancy 
(without reference to the day of the demise in the dedaration) 
to the day of the trial, or some preceding day. But this mode 
of recovering the mesne ]Nx>fit8 is optional with the landlord: 
and as an action for mesne profits must notwithstanding be 
resorted to, for the recovery of those profits from the day of 
the trial, or other preceding day, to the day of obtaining pos- 
session, and as it is often difficult for the landlord to ascertain 
what injury he has actually sustained, by the holding over of 
the tenant (the amount of the damages not being limited to 
die amount of the rent) until he obtains actud possession, this 
provision of the statute is in pracdce seldom resorted ta 

It has been sud, that a lessor in ejectment may, if he please, 
waive the trespass, and recover the mesne profits in an action 
for use and occupation (a) ; but this election must be limited 
to the profits accruing antecedently to the time of the demise 
in the ejectment; for the action for use and occupaticm is 
founded on contract ^ the action of ejectment upon wrongs and 
they are therefore wholly inconsistent with each other when 
applied to the same period of time ; since in the one action 
(he plaintiff treats the defendant as a tenant^ and in the oth« 
as a trespasser (&). When, however, a tenant holds over after 
the expiration of the landlord's notice to quit, the landlord, 
after a recovery in ejectment, may waive his action for mesne 
profits, and maintain debt upon* the 4 Geo. IL c. 28, against 
the tenant, for double the yearly value of the premises during 
the time the tenant so holds over: for the double value is 
^en by way of penalty, and not as rent (c). 



(a) Goodtitle v. North, Doug, ther, when the ejectment is founded 

684 ; Doe d. Cheney v. Batten, npon a notice to quit given hj the 

Cowp. 243. tenant, the landlord it entitled to 

(jb) Birch o. Wright, 1 T. R. maintain debt npon the 11 Geo. IL 

378. c. 19» for double rent, bat it seems 

(e) Timmings o. Rowlieon, Burr, the better opinion thai he is not; 

1603. It IB not yet settled whe- mie, 116. 
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The action for mesne profits may be brought pending a 
writ of error in ejectment, and the plaintiff may proceed to 
asc^ertain his damages, and to sign his judgment; but the 
Court will stay execution until the writ of error is deter^ 
mined (o). 

The action is bailable or not, at the discretion of the Court, 
or Judge, and when an oi:der for bail is made, the recogni- 
sance is usually taken in two years' value of the premises, but 
this is also discretionary (i). 



OF THE PARTIES. 

The lessor of the plaintiff in the antecedent action of eject- 
ment, is of course the person concerned in interest, but he may 
bring his action for mesne profits either in his own name, or 
that of his nominal lessee (c). The former, however, is the 
most advantageous method, as he may then, upon proper 
proofi, recover damages for the rents and profits received by 
the defendant, anterior to the time of thcdemise in the eject* 
ment, which cannot be done in an action at the suit of the 
nominal plaintiff (cQ; and the Courts will not stay the pro^ 
ceedings until security be given for the costs, which will be 
done when the action for mesne profits is brought in the name 
of such nominal lessee («). 

It was once indeed doubted whether this action could be 
maintained in the name of the plaintiff in the ejectment, after 
a judgment by defiiult against the casual ejector, because, 

(a) Harris «. Allen Cu. Pkrac plaintiff in the ejectment is a real 

C. P. 46 ; Donford v. Ellis^ 12 Mod. person, the Court will not permit 

138. him to release the action for memo 

(ft) Hunt V. Hudson. Bam. S6 ; profits, should the lessor bring it in 

1 ScIL Prac. 36. his name. (Close's case, 

(e) It may here be incidentally 347 ; Anon. Salk. 260). 
oUorred, that when the ancient (d) B. N. P. 87. 
practice is resorted to, and the («) Say* Costs, 126. 
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being a poflsessoiy action, an entry most be either proved at 
admitted, neither of which, it vraa argued, could in such case 
be done; but it is now settled, that there is no distinction 
between a judgment in ejectment upon a verdict and one by 
default, the right of the claimant being in the one case tried 
and determined, and in the other confessed (a). 

A tenant in common, who has recovered in ejectment, may 
maintain an action for mesne profits against his companion (()• 

A joint action for mesne profits, may be supported by 
several lessors of the plaintiff in ejectment, after a recoveiy 
therein, although there were only separate demises by each(c)b 

As the action for mesne profits is an action of trespass, it 
cannot be maintained against executors or administrators, for 
the profits accruing during the lifetime of the testator or 
intestate ; nor will a Court of Equity interfere to enforce the 
payment of them against personal representatives, when the 
lessor has been deprived of his legal remedy by the mere 
accident of the defendant's death. But where the lessor was 
delayed fipom recovering an ejectment by a rule of the Court 
of Law, and by an injunction at the instance of the defendant^ 
who ultimately failed both at law and in equity, the Court 
decreed an account of the mesne profits against his (th^ 
defendant's) executors {d). 

An actual occupation of the premises by the defendant 
during the period for which the damages are claimed is unne- 
cessary, it is su£Bcient if he was interested in and derived 
benefit fipom the premises during that period, as for example, 

(a) AisUn o. Parkin, Burr. 665; Lingon, 5 M. & S. 64; S. C. 3 

Jeflfiies o. Byson, Stran. 960. Ghitty, 410. 

{b) Goodtitle v. Tombs, 3 Wils. id) Pulteney ©. Warren, 6 Vei. 

118 ; Cutting v. Derby, Blk. 1077. J. 73. 

(c) Chamier and Another v. 
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where it was proved that the defendanti holding at that time 
lawfully, had underlet to H.y and that the defendant and J7.'s 
interest became determined, and the right of possession vested 
in the plaintiff, and that H, notwithstanding held on, and con- 
tinued to pay rent to the defendant, who also declared H. to 
be his tenant when the plaintiff demanded of him posses- 
sion (a). But at the same time proof of actual occupation is 
always sufficient to charge the defendant; for any person 
found in possession after a recovery in ejectment is liable to 
this action ; and it is no defence to say that he was upon the 
premises as the agent and under the license of the defendant 
in ejectment, for no man can license another to do an illegal 
act. The measure of the damages however, in cases of this 
description, will not be the whole mesne profits of the lands, 
but will depend upon the time the defendant has had them in 
his occupation, and all the other peculiar circumstances of the 
case (6). 

In the case of Keech d. Wame v. Hall (c), where it was 
decided that a mortgagee might recover in ejectment without 
a previous notice to quit, against a tenant claiming under a 
lease firom the mortgagor, granted after the mortgage, without 
the privity of the mortgagee, it was asked by the counsel for 
the defendant, if such mortgagee might also maintain an 
action against the tenant for mesne profits, which would be a 
manifest hardship and injustice to the tenant, as he would 
then pay the rent twice. Lord Mansfield, C. J. gave no 
opinion on that point; but said, there might be a distinction, 
for the mortgagor might be considered as receiving the rent 
in order to pay the interest, by an implied authority firom the 
mortgagee, until he determined his will (cQ. 

• 

(a) Doe V. Harlow, 12 Ad. & Ell. M. T. 39 Geo. III. Wood. L. & T. 

40; oufe Bume o. Richardson, 4 511. 
Taunt, 720, and note {ji) to Doe v. {c) Doug. 21 ; ante, 29. 
Harlow, p. 42. (cQ Et vide^ 4 Ann. c. 16, b. 10. 

{b) Girdleatone v. Porter, K. B. 

z 
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The declaration in the action for mesne profits must ex- 
pressly state the different parcels of land firom which the 
profits arose, or the defendant may plead the common bar. 
It should also state the time when the defendant broke and 
entered the premises and ejected the pbuntiff, the length of 
time daring which he so ejected him, and the Talne of the 
mesne profits of which he deprived him ; and a declaration 
which does not contain these statements will be holden ill on 
spedal demurrer; but the defect is cured by yeidict, or after 
judgment by default and writ of inquiry executed, by the 
operation of the stat 4 Ann. c. 16 (a). 

In the statement of the damages in the declarati(»i the 
costs of the ejectment may be included, whether the judgment 
be against the casual ejector, or against the tenant or hmdloid; 
and when the judgment is against the casual ejector, for want 
of an appearance, the costs are invariably included in the 
statement of the damages, though it is more prudent, for 
reasons already assigned, in other cases to omit them (6) ; and 
in a case where after a recovery in ejectment and before an 
action for mesne profits, the defendant became bankrupt, and 
the lessor inserted the taxed costs of the ejectment as damages 
in his action for mesne profits, but the jury did not include 
them in their verdict in executing a writ of inquiry thereiu, 
the Court refiised to set aside the inquisition; because the 
costs being a liquidated debt, the plaintiff might have proved 
them under the defendant's commission of bankruptcy, and as 
he had chosen to take the chance of recovering in an oblique 
way, more than he could have recovered in a direct manner, 
and had feiled, the Court did not think it necessary to assist 
him (c). 

(a) Higgins v. Higbfield^ 13 East, et vide Utterson t7. Veraon, 3 T. R. 

407. 539, 47 ; ante, 297. 

(6) Gulliver v. Drinkwatcr, 2 T. (c) Gulliver ». Driakwater, 2 T. 

R. 261 ; Doe v. Davies, I Esp. 358 ; R. 261. 
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The general issue is ftot guilty ; and if the plaintiff declare 
against the defendant, for having taken the mesne profits for 
a longer period than six jeais before action brought, the 
defendant may plead the Statute of Limitations, namely, not 
guilty within six gears before the commencement of the suit, 
and thereby protect himself firom all but six years (a). 



(a) B. N. P. 88. Subject to tbe 
defence founded on the Statute of 
Limitations, the party entitled to the 
possession of real property, and of 
chattels real, may, by the law of 
England, recover the mesne profits 
from the time his title accrued ; and 
at law, this general right to recover 
is not affected by any equitable cir- 
cumstances in the situation of the 
defendant ; such as his ignorance of 
the plaintiff's right, or an innocent 
mistake in point of law, as to the 
construction of a demise, the due 
execution of a power, and the like, 
where the defendant may have ob- 
tained possession in the fullest con- 
fidence of the validity of his title. 

In equity there are cases in which 
the right to mesne profits is re- 
stricted to the filing of the bill ; as 
where the defendant has possessed 
in entire and justifiable ignorance 
of an adverse right, or where the 
plaintiff has been guilty of laches 
in prosecuting his claim ; see Dor- 
mer V. Fortescue, 3 Ashurst, 130, 
and the cases referred to 1 Mad- 
dock's Chancery, 90, &c. 

According to the civil law, and 
8til.l more according to the law of 
some of the countries of Europe, 
which have adopted the principles of 
this civil law, the right to recover 
the profits of real property enjoyed 
without title, and to which the title 
of the claimant is established, has 
been restricted to an extent which 



will appear extraordinary to an 
English lawer. 

By the civil law as laid down in 
the Senatus Consultum de Hare- 
dUatis Petiiionej (D. Lib. 5, Tit. 
iii. 1. 20, &c.) bone fidei possessors 
are defined to be those " qui justas 
causae habuissent quare bona ad se 
pertinere existimassent ;" and the 
distinctions as to liability for inter- 
mediate profits in the various cases 
of bona fides and mala fides are laid 
down in the fifth book of the Digest 
above cited. 

Grenerally in the case of bond fide 
possession, the true owner was en- 
titled to mesne profits from the 
time of litis conteslatio or plea. 
And the time from which the bonm 
fidei possessor was liable, even 
when held to be locupletior foetus, 
(as then having the rents and pro- 
fits in bis hands in specie and un« 
consumed) was the period of final 
judgment, or, " rei judicata." See 
a clear and concise view of the 
Roman law upon this subject in 
Bynkershoek (Open 1, 262). lib. 8, 
c. 12. Obsenationem Juris Romani. 

The law of Scotland has gone be- 
yond the civil law in favour of the 
bona fidei pbssessor ; and the case 
of bona fides has been very liberally 
construed. Many questions involv- 
ing this doctrine arose on the leases 
granted by the late Duke of Queens^ 
bury, who being tenant in tail had 
granted a great number of leases at 
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Neither bankruptcy (a), nor a discharge under the Insolvent 
Debtors' Act (6), can be pleaded in bar to this action ; and it 
has been held that the stat 6 Geo. IV. c. 16, s. 57, which 
directs, that all persons who shall have given credit upon good 
and valuable consideration bond fide^ for any money what- 



inadequate rents, taking very pro- 
fitable grassums or fines, a thing 
which bad been held lawful by a 
series of decisions of the Scotch 
Courts, but finally, the law was 
settled otherwise by the House of 
LK}rds, and all tbe leases granted on 
such terms by the Duke were set 
aside. (1 Bligh, 339). 

The next heir of entail in preju- 
dice of whom these leases had been 
granted brought actions for what 
the law of Scotland terms " violent 
profits;"* but it was held in these 
cases that the bona fides of the te- 
nants the lessees, continued till the 
final judgment in the House of 
Lords referred to. 

A second instance of the same 
kind arose under a lease granted in 
1795 by the Earl of Peterborough, 
as heir of entail, for a long term at 
a rent fully adequate at the time to 
the highest previously received, but 
taking a sum in hand as grasswn or 
fimej the next heir of entail insti- 
tuted an action to reduce the 
leases, and for " violent profits'* 
The first of these claims was de- 
cided on the 9th of March, 1819, 
by the Court of Session, on the same 
principle as the Queensbury case, 
in favour of reducing the lease ; 
and this decision was affirmed by 
the House of Lords on the 5th of 
July, 1822. Tbe afiirmance of the 
judgment in the Queensbury case, 
by the House of Lords, was on the 
12th of July, 1819. In determining 
911 the claim for** violent profits,** 



the Court of Session first held that 
the bona fidei possession of the 
lessee ceased on the 12th of July, 
1819> the date of the affirmance in 
the Queensbury cases ; but subse- 
quently fixed the period to be the 
9th of March, 1819, the date of the 
judgment of the Court of Session, 
reducing and setting aside the lease. 
The defendant contended that the 
period when bona fidei possession 
ceased was the 5th of July, 1 822, 
the date of affirmance in the par- 
ticular case, and again appealed on 
this ground. It was held on the 
appeal, that if the only ground of 
decision had been the point of 
law, the doubtful state of the 
law before the affirmance in the 
Queensbury case might have con- 
stituted such affirmance the proper 
period ; but that the facts of the case 
showed a total want of bona fides 
in the defendant, and that on that 
ground he was at all events liable 
from the date of the original re- 
duction, and perhaps from an 
antecedent period. (Innes v. Lady 
Mordaunt and the Duke of Gordon, 
1 Shaw's Scotch Appeals, 169. 
Innes v. Executors of the Duke of 
Gordon, 4 Wilson and Shaw, 305). 
As to the genera] principles of 
the law of Scotland on this subject, 
see Erskine, B., 2 Tit. 1, s. 25; 
Stair. B. 2 Tit. 1, s.23. 

(a) Goodtitle e. North, Doug. . 
584. 

(b) Lloyd p. Peel, 3 B. & A. 407. 
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soever, which is not due at the time of the bankruptcy, shall 
be admitted to prove such debts, &c. has been holden not to 
extend to damages recoverable in an action for mesne 
profits (a). 

Where the defendant pleaded a plea of liberum tenetnentum, 
and that the plaintiff was not possessed modo et forma; a 
replication to such plea by way of estoppel, that after the 
day from which the mesne profits were sought to be recovered, 
the plaintiff commenced an action of ejectment for the reco- 
very of the same premises on a demise anterior to that day, 
and had a judgment to recover his term, concluding with a 
prayer of judgment if the defendant ought during the said 
term to be admitted, the replication on general demurrer was 
held good ; and a rejoinder, stating that no writ of execution 
was ever issued, nor had plaintiff ever had possession of the 
premises, but that a writ of error upon the judgment was still 
pending and undetermined, was bad (6). 

A set off cannot be pleaded to this action. But where a 
defendant had made a payment on account of ground-rent, be- 
coming due subsequently to the day of the demise in the decla- 
ration in ejectment, the jury were directed to deduct this pay- 
ment firom the amount of the damages, on the ground that it was 
an outgoing falling due during the time of his occupation, 
firom which he could not exonerate himself, and one which 
the plaintiff must himself have paid, had he been in posses- 
sion (c). And in a case where the defendant had a cross 
claim against the plaintiff for money expended on the pre- 
mises, a Court of Equity granted an injunction to restrain the 
proceedings at law, because of the absence of the right of set 
off in^this action {d). 



(a) Moggridpre o. Davis, I Whit. (c) Doe o. Hare, 4 Tyr. 29. 

16. (d) Cawdor (Earl) v. Lewis, \ 

(6) Doe V. Wright, 10 Ad. & Ell. You. & C. 427. 
763. 
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When the plaintiff seeks to recover the mesne profits aocra- 
ing antecedently to the day of the demise in the declaration in 
the ejectment, he must produce the regular proof of his title, 
or right to the possession of the premises, and the judgment in 
ejectment is not admissible in evidence for him. He must also, 
it appears, in such case prove an entry upon the lands, though 
some doubt seems to exist as to what proof of entry will be 
sufficient By some it has been said, that the plaintiff is 
entitled to recover the mesne profits only from the time he 
can prove himself to have been in possession; and that, there- 
fore, if a man make his will and die, the devisee will not be 
entitled to the profits until he has made an actual entry, or in 
other wordsi until the day of the demise in the ejectment ; for 
that none can have an action for mesne profits unless in case 
of actual entry and possession. Others have holden, that 
when once an entry has been made, it will have relation to 
the time the title accrued, so as to entitle the claimant to 
recover the mesne profits firom that time ; and they say that if 
the law were not so, the Courts would never have suffered 
plaintifis in ejectment to lay their demises back in the manner 
they now do, and by that means entitle themselves to recover 
profits, to which they would not otherwise be entitled (a). 
The latter seems the better opinion; but these antecedent 
profits are now seldom the object of litigation, fi*om the prac- 
tice of laying the demise and ouster immediately after the 
time when the lessor's title accrues (i). 

Where the plaintiff proceeds only for the recovery of the 
mesne profits, accruing subsequently to the day of the demise 
in the declaration, the judgment in ejectment is pritnd fade 
evidence of his right ; and it is immaterial whether the judg- 
ment is founded on a verdict, or has been obtained by default 
against the casual ejector ; and whether the action is brought 

(fl) Metcalf r. Harvey, 1 Vee, 248, 9 ; B. N. P. %1, 
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in the name of the real claimant, or the nominal plaintiff in 
the ejectment It was formerly holden that the judgment in 
such cases operated by way of estoppel, and was conclusive 
evidence of the plaintiff's right to recover (a), but it is now 
settled law, that no document can operate by way of estoppel 
unless it appear upon record (6); and therefore upon a plea to 
this action that the premises were not the premises of the 
plaintiff, the defendant was permitted to prove title in him- 
self notwithstanding the proof of the judgment in ejectment 
against him (c). 

The judgment in the preceding ejectment is also evioence 
in this action against a party coming into possession and occu- 
pying the premises under the defendant in the ejectment, 
although not himself included in it{d); and it is in like 
manner evidence when the action is brought against a party who 
has not been in the actual occupation, provided it be proved 
that the defendant in ejectment was his tenant, and that the 
relation of landlord and tenant subsisted between them {e) ; and 
this relationship must be proved by the production of the 
agreement, if the tenancy has not been created by parol (/). 

But a judgment in ejectment is not evidence against a previous 
occupier (y). Nor is a judgment in ejectment against a wife 
evidence in an action for mesne profits against the husband 
and wife, for the wife's confession of a trespass committed by 
her cannot be given in evidence to affect the husband, in an 
action in which he is liable for the damages and costs (A) ; and 
if the action for mesne profits be brought agiunst the landlord, 
after a judgment by defiiult against the casual ejector, such 
judgment will not be evidence against him, without proof that 

(a) Aialin o. Parkin, Burr. 683; (4) Doe v. Whitcomb, 8 Bing. 46. 

B. N. P. 87. (e) Doe v- Harlow, 12 Ad. & £11. 
{h) Vooght o. Winch, 2 B. & A. 42, note (d). 

663. C/) Doe r. Harvey, 8 Bing. 239. 

(c) Doe V. Hnddart, 4 Dow. P. (g) B. N. P. 87. 

C. 437 ; 6 Tyr. 846. (*) Denn ©. White, 7 T. R. 1 12. 
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he received due notice of the service of the ejectment upon 
the tenant in possession (a). But where a landlord subse- 
quently to the judgment promised to paj the rent and costs 
to the plaintiff^ Lord EUenborough, C. J., was of opinion, that 
such promise, there being no proof that he had received 
notice of ejectment, amounted to an admission, that the plain- 
tiff was entitled to the possession of the premises, and that he 
was a trespasser (6). 

When, therefore, the plaintiff seeks to recover such profits 
only as have accrued subsequently to the demise in the eject- 
ment, no other evidence of his title is, generally speaking, 
required, than examined copies of the judgment in eject- 
ment, of the writ of possession, and of the sheriff's return 
thereon (c) ; but if there is any reason to suppose that the 
defendant will attempt to answer this primd facie case by 
setting up a title in himself or a third party, or if the case be 
one of those excepted cases in which the judgment in eject- 
ment is not admissible evidence, then the plaintiff should be 
prepared with the .regular proof of his title, although he does 
not seek to recover the mesne profits anterior to the day of the 
demise. 

Proof of the execution of a writ of possession is of course 
unnecessary, if the plaintiff has been let into possession by the 
defendant in the action (cQ. And it has been doubted whether 
such evidence is ever necessary, except upon judgment by 
default against the casual ejector, but it is, notwithstanding, 
prudent to te prepared with it in all cases, unless the plaintiff 
has been let into possession by the defendant (e). 



(a) Hunter v. Britts, 3 Camp. {e) Vide Thorp v. Fry, B. N. P 
455. 87, et S. N. P. 693, (n. 50), e/ 

(b) Hunter v. Britts, 3 Camp. AisHn v. Parkin, Burr. 665. The 
455. reason assigned for this distinction 

(c) Astliu V, Parkin, B. N. P. 87. is, that where the judgment is bad 
{d) Calvert v. Horsefall, 4 Esp. against the tenant in possesaion, 

67* the defendant, by entering into the 
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The plaintiff must also prove the length of time that the 
defendant (or his tenants if he be the landlord) have been in 
possession of the premises, for the judgment in ejectment 
affords no evidence of possession, and he can only recover 
damages for the time he proves the defendant to be in actual 
occupation, or receipt of the rents and profits. The produc- 
tion of the consent rule proves possession, only from the time 
of the service of the declaration (a). 

• 

OF THE DAMAGES. 

The amount of the damages must also be proved ; and as 
the action for mesne profits is an action of trespass m et armis, 
the jury are not confined in their verdict to the mere rent of 
the premises, although the actipn is said to be brought to 
recover the rents and profits of the estate, but may give such 
extra damages as they may think the particular circumstances 
of the case may demand (6). 



If the costs are stated in the declaration as part of the 
damages, they must of course also be proved in the ordinary 
manner ; and if the ejectment has been defended, his claim is 
limited to the amount of the taxed costs only (c). But where 
the judgment has been obtained by default against the casual 
ejector, he is allowed to recover reasonable costs as between 
attorney and client (cQ, and the same principle has been acted 



consent rule, is estopped both as to 
the lessor and lessee, so that either 
may maintain trespass, without an 
actual entry, but that where the 
judgment is had against the casual 
ejector, no rule having been en* 
tered into, the lessor shall not main- 
tain trespass without an actual 
entry, and therefore ought to prove 
the writ of possession executed. 
But this reasoning is not satisfac- 
tory ; for if the tenant be concluded 
by the judgment in the ejectment 
firom controverting the plaintiff's 



title, it should seem he is also con- 
cluded from controverting his pos- 
session, for possession is part of his 
title. 

(a) Dodwell o. Gibbs, 2 C. & P. 
615. 

(6) Goodtitle v. Tombs, 3 Wilt, 
lis, 121. 

(c) Brooke tr Bridges, 7 B. 
Moore, 404,471 ; Doe o. Davis, I 
Esp. 358 ; Doe v. Hare, 2 Dow. P. 
C. 245. 

(d) Doe V. Huddart, 4 Dow. P. C. 
437; 5Tyr. S46. 
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possession of the said messuage, (&c.) at the end of the jear d -, 
tenancy, which shall expire next after the end of half-a-jesr ^c : 
time of your heing served with this notice. 

Dated, (&c.) Yours, &e. 

To Mr. C. D. (&c.) A.i 



Tbelike.bya 
tenant from 



No. 4. 



Sir, 



I hereby give you notice of my intention to quit, and that I ki 
of his intention on the day of next, quit and deliver up the pa»^ 

to quit. sioQ of the messuage, (&c.), which I now hold of you, situate, tf 

Dated, (&c.) Yours, &c 

To Mr. A. B. C H 



premises. 



No. 5. 

Letter of at- Know all men hy these presents, that I, A. B. of, (&c.) hare ox 

and seal^a*" ^ ordained, constituted and appointed, and by these presents do e^ 
lease of the ordain, constitute and appoint C. D. of, (&c.) my true aad Lr: 
attorney, for me, and in my name, to enter into and take possesit 
of a certain messuage, &c. late in the tenure and occupation of G. l 
situate, (&c.) but now untenanted ; and after the said C. D. bi 
taken possession thereof, for me, and in my name, and as mj:: 
and deed, to sign, seal, and execute a lease of the said premises t . . 
the appurtenances, unto £. F. of, (&c.) to hold the same to him itz -. 
said £. F. his executors, administrators, and assigns, from the 
of last past, before the date hereof, for the term of k^ 

years, at the yearly rent of a peppercorn, if lawfully demanded ; s^ 
ject to a proviso, for making void the same, on tendering the ni: : 
sixpence to the said £. F. his executors or administrators. I: ; 
witness, (&c.) 

Sealed and delivered, (&c.) ' 



Affidavit of 
executing the 
same. 



No. 6. 

I. K. of (&c.) gentleman, maketh oath and saith, that be rj 
present and did see A. B. of, (&c) named in the letter of sttonet 
hereunto annexed, duly sign, seal and deliTer the said letter d 
attorney. 

Sworn, (&c) L t 
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This indenture made the ' day of (&c.) between Lease. 

A. B. of, (&c.) of the one part, and E. F. of, (&c) of the other 
part, witnesseth, that the said A. B. for and in consideration of the 
sum of five shillings of lawful money of Great Britain, to him in 
liand paid by the said £. F. at or before the sealing and delivery 
of these presents, the receipt whereof the*said A. B. doth hereby 
acknowledge, hath demised granted and to farm let unto the said 
£• F« his executors and administrators, all that messuage, (&c.) 
I situate, (&c.) late in the tenure and occupation of G. H., hut now 
untenanted ; to have and to hold the same unto the said £. F. his 
executors and administrators, from the day of last 

past, before the date hereof, for and during and unto the full end and 
term of seven years from thence next ensuing, and fully to be com- 
plete and ended ; yielding and paying therefore yearly and every 
year, during the said term, unto the said A. B. or his assigns, the 
rent of one peppercorn, if lawfully demanded at the feast of 
Provided always, and these presents are on this condition, that if the 
said A. B. or his assigns shall at any time or times hereafter, tender 
or cause to be tendered unto the said £. F. his executors and admi- 
nistrators, the sum of sixpence, that then and in such case, and from 
thenceforth, this present indenture, and every thing herein contained, 
shall cease, determine, and be absolutely void, anything herein con- 
tained to the contrary thereof in any wise notwithstanding. In ¥dt- 
I ness whereof, the parties hereto have interchangeably set their hand 
and seals, the day and year first above written- 

Sealed and delivered, as the act and deed of the above 
named A. B. by C. D. of by virtue of a letter, 

of attorney to him for that purpose, made by the said 
A. B. bearing date, (&c.) being first duly stamped in 
the presence of I. K. 

No. 8. 

Take notice, that unless you appear in her Majesty's Court of Notice to ap- 
Qaeen's Bench at Westminster, within the first four days (or, if in P*"' *^' 
the country, within the first eight days) of next Term, at 

the suit of the above named plaintiff £. F., and plead to this declara- 
tion in ejectment, judgment will be thereon entered against you by 
default Yours, &c. 

To Mr. G. H. I. K. plaintiff's attorney. 




more for j 
Dent in 
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No. 9. 

Affidavit to ^^ ^^® Queen's Bench. 

i^* Between -f ^' ^* ®^ ^^ demise of A. B. pUmtii i 

*^"- I G. P defiad^i 

I. K. of gentleman, maketh oath and saith, that a i 

day of last, he this deponent did see C. D. / 

letter of attorney hereunto annexed named, for and in the ure 
A. B. the lessor of the plaintiff, enter upon and take possess.: 
the messuage in the lease hereto also annexed mentioned, hjes*^":. 
on the threshold of the outer door thereof; and patting his fiin 
into the keyhole of the said door, the said messuage being tc 
locked up and uninhabited, so that no other entry thereon c3l2 
made, nor any possession thereof taken, without force ; awi *^ 
deponent further saith, that he did, on the same day, see tlie ab 
named C. D. after such entry made, and whilst he stood o . . 
threshold of the said door, duly sign and seal the lease hm.: 
annexed, in the name of the said A. B. and as his act sod ^. 
deliver the same unto the said £. F. the plaintiff above named: i:: 
that after the said lease was so executed, this deponent did leei* 
said £• F. take possession of the said messuage, by virtue of the <£: 
lease, by entering npon the threshold of the said outer door, a:: 
putting his finger into the key*hole of the said door, the iaidc» 
suage being then locked up and uninhabited, so that no other eir 
could be made thereon, save as aforesaid; and that imme^''-; 
afterwards, the said G. H. the defendant, came and removed the si 
£. F. from the said door, and put his foot on the threshold tbeies 
whereupon this deponent did, on the day and year aforesaid, deliT^ 
to the said defendant G. H. who still continued upon the iff 
threshold, a true copy of the declaration of ejectment, and bscc 
thereunder written hereto annexed. 

Swon, [ht] 

No. 10. 

Victoria, (&c.) to the sherifi* of gpreeting : If lobo D« 

shaU give you security of prosecuting his daim, then put hjp^ 
and safe pledges Richard Roe, late of yeoman, thst be k 

before us, on wheresoever we shall then be in £ngiud (' 

in C. P. " that he be before our justices at Westminster, on "^ 
to show wherefore, with force and arms, he entered into iws* 

suages, (&c.) with the i^purtenances, in which A. fi. ^ 
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einised to the said John Doe, for a term which is not yet expired, and 
jccted him from his said fiirm ; and other wrongs to the said John 
>oo there did, to the great damage of the said John Doe, and against 
ur peace : And have you there the names of the pledges, and this 
^rit. Witness ourselves at Westminster, the day of 

n the year of our reign. 



No. 11. 



Pledges to prosecute < 



John Den. 
Richard Fen. 
The within named Richard /John Smith. 
Roe is attached by pledges 1 William Stiles. 



Sheriflff return 
thereto. 



No. 12. 

In the Queen's Bench. DecUratson by 

Term, in the year of the reign of Qaeen Victoria, original, on a 

(to wit) Richard Roe late of yeoman, was attached ^^ notice to' 

to answer John Doe of a plea, wherefore the said Richard Roe, with appear thereto, 
force and arms, &c. entered into messuages, bams, 

stables, outhouses, yards, gardens, 

orchards, acres of arable land, acres of 

meadow land, and acres of pasture land, with the appur- 

tenances, situate, &c. which A. B. had demised to the said John 
Doe, for a term which is not yet expired, and ejected him from his 
said farm ; and other wrongs to the said John Doe there did, to the 
great damage of the said John Doe, and against the peace of our 
lady the now Queen, (&c.) And thereupon the said John Doe, by 
his attorney, complains ; that whereas the said A. B. on 
(&c.) at (&c.) had demised the said tenements with the appurtenances, 
to the said John Doe, to have and to hold the same to the said John 
Doe and his assigns, from the day of then last past, , 

for and during and unto the full end and term of years from 

thence next ensuing, and fully to be complete and ended : By virtue 
of which said demise, the said John Doe entered into the said tene- 
ments with the appurtenances, and became and was thereof possessed, 
for the said term so to him thereof granted : And the said John Doe 
being so thereof possessed, the said Richard Roe afterwards, to wit^ 
on (&c.) with force and arms, (&c.) entered into the said tenements 
with the appurtenances, which the said A. B. had demised to the 
said John Doe, in manner and for the term aforesaid, which is not 
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yet expired, and ejected the said John Doe from his said tinr . . 
other wrongs to the said John Doe then and there did. to '1 - 
damage of the said John Doe, and against the peace of our ^ii. . 
the now Queen ; wherefore the said John Doe saidi, xhtt ^ 
injured, and hath sustained damage to the value of £ 
therefore he brings his suit, &c. 

No. 13. 

Notice to ap. Mr. C. D. 

I am informed that you are in possession of^ or claim this ' 
premises in this declaration of ejectment mentioned, or sosll - 
thereof; and I, being sued in this action as a casual ejeet:^' 
and having no claim or title to the same, do advise you to apct^: 
next Term, (or, in London or Middlesex » " on the Iv 

of next Term") in her Majesty's Court of Queen's k. 

wheresoever her said Majesty shall then be in England, (or, ** ~. 
Majesty's Court of Common Bench, or her Majesty's C:-r 
£xchequer at Westminster/') by some attorney of that Court: :. 
then and there, by rule of the same Court, to cause jooiself v 
made defendant in my stead : otherwise I shall suffer jo^. 
therein to be entered against me by default, and you will be \mi 
out of possession. 

Yours, &&, 
Richard Ro£. 

No. 14. 

The like, on a ^^ ^^® Queen*! Bench, (or Common Pleas, or Ezcheqoer/' 

doable demise, Term (&c.) 

ouster. (^ ^t,) Richard Roe, late of yeomao, was attackii : 

answer John Doe of a plea, wherefore the said Richard Roe, v' 
force and arms, &c. entered into messuages, (&c.) wid r: 

appurtenances, situate, &c. which A. B. had demised to tbe &' 
John Doe, for a term which is not yet expired ; And also wherer 
the said Richard Roe, with force and arms, &c. entered into 
other messuages, (&c.) with the appurtenances, situate, ftc n:^ 
£. F. had demised to the said John Doe for a term which iscocf 
expired, and ejected him from his said several fanns, and or: - 
wrongs, (&c.) And thereupon, (&c.) that whereas the ssid A. F 
on, &c. at, &c. had demised the said tenements first above xnenbcxi 
with the appurtenances, to the said John Doe ; to have and to k^ 
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ibe same to the said John Doe and his assigns, from the 
day of then last past, for, and during, and unto the full end 

and term of years from thence next ensuing, and fully to he 

complete and ended.* And also that whereas the said £. F. on, &c. 
at, &c. had demised the said tenements secondly above mentioned 
with the appurtenances, to the said John Doe, to have and to hold 
the same to the said John Doe and his assigns, from the said 
day of then last past, for, and during, and unto the full end 

and term of years from thence next ensuing, and fully to be 

complete and ended : By virtue of which said several demises, the 
said John Doe entered into the said several tenements first and 
secondly above mentioned with the appurtenances, and became and 
was thereof possessed, for the said several terms so to him thereof 
respectively granted : And the said John Doe being so thereof pos- 
sessed, the said Richard Roe afterwards, to wit, on, &c. with force 
and arms, (&c.) entered into the said several tenements first and 
secondly above mentioned with the appurtenances, which the said 
A. B. and £. F. had respectively demised to the said John Doe, in 
manner and for the several terms aforesaid, which are not yet expired, 
and ejected the said John Doe from his said several farms ; and other 
wrongs ; &c. (as in the preceding precedent with the like notice to 
appear.) 

No. 15. 

(As in last precedent to this mark.*) By virtue of which said The like, with 
demise, the said John Doe entered into the said tenements first above ^^^ ousters, 
mentioned with the appurtenances, and became and was thereof pos- 
sessed for the said term so to him thereof granted, and the said John 
Doe being so thereof possessed, the said Richard Roe afterwards, 
(to wit,) on, &c. with force and arms, &c. entered into the said tene- 
ments first above mentioned with the appurtenances, which the said 
A. B. had demised to the said John Doe, in manner and for the term 
aforesaid, which is not yet expired, and ejected him the said John 
Doe from his said farm : And also, that whereas the said £. F. on, 
&c. at &c. had demised the said tenements secondly above mentioned 
with the appurtenances, to the said John Doe ; to have and to hold 
the same to the said John Doe and his assigns, from the said 
day of then last past, for and during and unto the full end and 

term of years from thence next ensuing, and fully to be com- 

plete and ended : By virtue of which said last mentioned demise, the 
said John Doe entered into the said tenements secondly above men- 

A A 
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tioned with the appurtenances, and became and was thereof possessed 
for the said last mentioned term so to him thereof granted : And the 
said John Doe being so thereof possessed, the said Richard Roe after- 
wards, to wit, on, &C. with force and arms, &c. entered into the sud 
tenements secondly above mentioned with the appurtenances, which 
the said E. F. had demised to the said John Doe, in manner and for 
the term last aforesaid, which is not yet expired, and ejected the said 
John Doe from his said last mentioned farm, and other wrongs, &c. 
(as in No. 14, with the like notice to appear.) 



AiBdarit of 
service of de* 
claration in 
ejectment. 



No. 16. 

In the Queen's Bench, (Common Pleas, or Exchequer of Pleas.) 
/John Doe on the demise of A. B. plaintiff, and Ricfaaid 
I Roe, --------- defendant. 

I. K. of gentleman, maketh oath, that he this deponent did 

on, &c.* personally serve C. D. tenant in possession of the premises 
in the declaration of ejectment hereunto annexed mentioned, or (if 
he be not tenant of the whole) some part thereof, with a true copy 
of the said declaration, and of the notice thereunder written, hereunto 
annexed, and this deponent at the same time read over the aaid 
notice to the said C. D. and explained to him the intent and meaning 
of such serviceif (or generally thus : and this deponent, at the same 
time, acquainted the same C. D. of the intent and meaning of the said 
declaration and notice.) 

Sworn, &c. I. K. 



No. 17. 

The like where ^^^ ^^ ^*** precedent to this mark*) personally serve C. D. (&c.) 
there are sere- tenants in possession, (&c.) (as in the last) with the said declaratioD, 
tenants. ^^ ^ ^y^^ notice thereunto written, by delivering a true copy of the 
said declaration and notice to each of them the said C. D. &c (and 
if the notice was not directed to all the tenants, say " except that 
the said notice was directed to each of them the said C. D. &c. sepa- 
rately ;") and this deponent at the same time read over the said 
notice to each of them the said C. D. (&c.) and explained to them 
respectively the intent and meaning of such service ; (or generally, 
that " this deponent, at the same time, acquainted each of them the 
said C. D. &c. of the intent and meaning of the said declaration and 
notice.") 

Sworn, &c. I. K« 
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(As in No. 16. to*) personally serve C. D. tenant in possession of The like, 
part of the premises in the declaration of ejectment hereunto annexed claration was* 

mentioned, with a true copy, &c. (as in No. 16 to+): And this serredonone 

' , ., , , ,.^ ., ,1 tenant, and th« 

deponent further saith, that he did, on the same day, also serve wife of another. 

G. H. tenant in possession of other part (or residue) of the premises 
in the said declaration mentioned, with another true copy of the said 
declaration and notice thereunder written, hy delivering the same to, 
and leaving it with M. H. the wife of the said G. H. at the dwelling- 
house of the said G. H. being a parcel of the premises in the said 
declaration mentioned, and this deponent at the same time read over 
the notice thereunder written to the said M. H. and explained to her 
the intent and meaning of such service. 

(Sworn, &c.) I* K. 

No. 19. 

In the Queen's Bench, (&c.) The like, on 

f John Doe on the demise of A. B. plain tiflp, and Richard »tat. 4Geo.IL 

Between -{ ^ a t a ^ *v ^®' ''H**'® 

1^ Koe, •••...• aeiendant. the premises 

A. B. of lessor of the plaintiff in this case, and I. K. both ■" untenanted. 

of gentleman, severally make oath and say ; and first, this 

deponent I. K. for himself saith, that he did on, &c. afBx a copy of 
the declaration in ejectment hereto annexed, and the notice there- 
under written upon the door of the messuage in the said declaration 
mentioned, (or, in case the ejectment is not for the recovery of a 
messuage, " upon being a notorious place of the lands, tene- 

ments or hereditaments, comprised in the said declaration in eject- 
ment,") there being no tenant then in actual possession thereof. And 
this deponent A. B. for himself saith, that before such a copy of the 
said declaration in ejectment was so fixed as aforesaid, there was doe 
to him this deponent, as landlord of such messuage, (or "lands, 
tenement, or hereditaments,") with the appurtenances, from C. D. 
the tenant thereof, the sum of £ for half-a-y ear's rent, upon 

and by virtue of a certain indenture of lease, bearing date, &c. and 
made between, &c. and that no sufHcient distress was then to be 
found upon the said messuage, (or, '* lands, tenements, or heredita- 
ments,") with the appurtenances, countervailing the arrears of rent 
then due to this deponent ; And this deponent further saith, that at 
the dme of affixing the copy of the said deciaratiou in ejectment as 

A A 2 
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aforesaid, he had power to re-enter the said 
tenements, and hereditaments,") with the ai 
of the said lease, for the non-payment of the 
aforesaid. 

Sworn, (&c.) 



hfrr 



1. 1 



Role lor jndg- 
n.eni, for the 
whole premiMS 
Q-B. 



No. 20. 

next after in the year of, &c 

Doe on the demise of A. B. ) Unless the tenant in possesskn :.' 

9. Roe /if the premises are untenanted. *"=!■ 

some person claiming title to ") the premises in question shaC rx 
and plead to issue, on next after let jodgment be e&.* 

for the plaintiff, against the now defendant Roe by definlt. 
Upon the motion of Mr. 

By the Comt. 



The like, for 
part. 



No, 21. 

Doe on the demise of A. B. > Unless C. D. tenant In poss a ar 

V. Roe 3 part of the premises in qnestioB, - 

appear and plead to issue, on next after le£,« 

ment he entered for the plaintiff, against the now defendant Rc% 
default: But execution shall issue for such part of the prcmisa tt 
as is in his possession. • 

Upon the motion of Mr. 

By theCoim. 



The like, 
where part of 
the premises 
ve tenanted, 
and part un- 
tenanted. 



No. 22. 

Doe on the demise of A. B. i Unless C. D. (&:c.) tenants b j« 
9. Roe ...... J session of part of the pnmiset 

question, and unless or some other person daiming iL\ 

such part of the said premises as are untenanted shall appear sod f^ 
to issue, on next after let judgment he entered fcrii 

plaintiff against the now defendant Roe, hy default : hut tiffxjx 
shall issue for such part of the premises only as is in the posessa 
of the said tenants, and such other parts as are untenanted. 

BytheC<RDi 



J 
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^ No. 28. 

s yet of Term, in the year, &c. Jadgment for 

Witness, Thomas Lord Denman \adieit by on- 

(to wit,) John Doe, on the demise of A. B. pats in his place ginal in Q. B. 

■ K. bis attorney, against Richard Roe, in a plea of trespass and ^ d^^! 
ectment of farm. 

(to wit) The said Richard Roe in person, at the suit of 

:ie said John Doe in the plea aforesaid. 

. (to wit) Richard Roe was attached to answer John Doe, 

. cc. (copy the declaration to the end^ omitting the notice^ and proceed 
n a new line as follows :) And the said R. R. in 
.is proper person, comes and defends the force and'injury, when, &c. 
nd says nothing in bar or preclusion of the said action of the said 
'. D. whereby the said J. D. remains therein undefended against the 
&aid R. R. : Therefore it is considered, that the said J. D. recorer * 
igainst the said R. R. his said term yet to come of and in the tene- 
nents aforesaid, with the appurtenances; and also his damages 
iustained by reason of the trespass and ejectment aforesaid : — ^And 
hereupon the said J. D. freely here in Court remits to the said R. R. 
^^11 such damages, costs and charges, as might or ought to be adjudged 
^to him the said J. D. by reason of the trespass and ejectment as 
, aforesaid: therefore, let the said R. R. be acquitted of those damages, 
.costs and charges, &c. : — ^And hereupon the said J. D. prays the writ 
of the said Lord the King, to be directed to the sheriff of the county 
aforesaid, to cause him to have possession of his said term yet to 
come ofy and in the tenements aforesaid, with the appurtenances : 
:. and it is granted to him, returnable before the said Lord the King, on 
wheresoever, &c. 

No. 24. 

: on (or next after) — — in the — — year, &c. Content of st- 

(to wit) Doe on the demise of A. B.\ It is ordered by *<>"'•»• ^^l **>« 
^ ' "^ tenant to be 



the consent of the admitted to 
attornies for both ^^ ^ '^ 
parties, that C. D. 
be made defendant 



. against Roe, for messuages (&c.) in the 

^. parish of in the said county : (or^ if there 

, be several demises, say) " Doe, on the demise 

of A. B. for messuages, (&c.) in the 

. parish of in the said county, and also on ) in the btead of the 

. the demise of £. F. for other messuages now defendant Roe, 

. (&c.) in the parish of in the said county, 

against Roe ;" and if the tenant appear for part 

only, addf " being part of the premises men- 



and do forthwith ap* 
pear at the suit of 
the plaintiff; and (if 



tioned in the declaration." * the ejectment be by 
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bill) file common bail, and receive a declaration in an aetioB of 
trespass and ejectment, for the premises in question, which said 
premises, he the said C. D. does hereby admit to be or consist o( 
(Here describe the premises for which it is intended to defend) ibr 
which he intends as (tenant or landlord, as the case may be) to 
defend this action of trespass and ejectment And it is further 
ordered by the like consent, that the said C. D. do forthwith plead 
not guilty thereto ; and upon the trial of the issue,* confess lease, 
entry, and ouster, and that he was, at the time of the service of the 
said declaration, in possession of the premises hereinbefoxe mentioned 
and specified, and insist upon the title only, otherwise let judgment 
be entered for the plaintifi against the now defendant Richard Roe, 
by default, and if upon trial of the said issue, the said C. D. shall 
not confess lease, entry, and ouster, and such possession as aforesaid, 
whereby the plaintiff shall not be able further to prosecute his (writ 
or bill) against the said C. D. then no costs shall be allowed for 
not further prosecuting tlie same, but the said C. D. shall pay costs 
to the plaintiff, in that case to be taxed by the master. And it is 
' further ordered, that if upon the trial of the said issue a verdict shall be 
given for the said C. D., or it shall happen that the plaintiff shall not 
further prosecute his the said (writ or bill) for any other cause than 
for not f confessing lease, entry, ouster, and such possession as afore- 
said, then the lessor of the plaintiff shall pay to the said C. D. costs 
in that case to be adjudged. 

I. K. attorney for plaintiff, 
L. M. attorney for defendant. 

No. 25. 

Consent rule in ^^ ^^^ Common Pleas. 

^» P* — -^— Term in the year, &c. 

the day of 



(to wit) Doe, on the demise of) It is ordered by con- 

A. B. against Roe. J sent of I. K. attorney 

for the plaintiff, and L. M. attorney for C. D. who claims title to 

the tenements in question, which premises he, the 
said C. D. hereby admits to be or consist of (here describe thepremites 
for which it is intended to defend) for which he intends as tenant or 
landlord) to defend this action of trespass and ejectment, that he may 
be admitted defendant, and that the said defendant shall immediately 
appear by his attorney, who shall receive a declaration, and plead 
thereto the general issue, this Term ; and at the trial thereupon to be 
had, the said defendant shall appear in his own proper person, or by 
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counsel or attorney, and confess lease, entry, and ouster, and that he 
was, at the time of the service of the declaration, in possession of the 
premises hereinbefore mentioned and specified* and insist upon the 
title only, otherwise let judgment be entered for the plaintiff against 
the now defendant by default And by the like consent, it is ordered, 
that if upon trial of the said issue, the said C. D. shall not confess 
lease, entry, and ouster, and such possession as aforesaid, whereby 
the plain ti£f shall nut be able further, to prosecute this action against 
the said C. D., then no costs shall be allowed for not further prose- 
cuting the same, but the said C. D. shall pay costs to the plaintiff's 
lessor in that case, to be taxed by the prothonotary. And it is fur- 
ther ordered by the like consent, that if upon the trial of the said 
issue, a verdict be found for the said C. D., or it shall happen that 
the plaintiff shall not further prosecute his said action for any other 
cause than for not confessing lease, entry, and ouster, and such pos- 
session as aforesaid, then the lessor of the plaintiff shall pay to the 
said C. D. costs in that case to be adjudged. 

By the Court. 

No. 26. 

In the Queen's Bench. Affidavit in 

C. D. of &c. maketh oath and saith, that no actual ouster of the support of rule^ 
lessor of the plaintiff has been committed by this deponent, and that ^^ tenant to 

(as he this deponent verily believes) this ejectment may involve a confess lease 

. . and entry onlv 

question between tenants in common, or jomt-tenants. ^^ o b. 

Sworn, (&c.) C. D. 

No. 27. 

Doe, on the demise of A. v, ) Upon reading the rule made Rii]«inQ.B. 

Roe J yesterday, and upon hearing Mr. ^e^t^^Suo 

■ &c. for the lessor of the plaintiff, and Mr. &c. for the confess lease 

tenant ; it is ordered, that the defendant enter into a rule for con- "* ^^^ ^ ^" 
fessing lease, entry, and possession, and also for confessing ouster of 
the nominal plaintiff, in case an actual ouster of the plaintiff's lessor 
by the defendant shall be proved at the trial, but not- otherwise. 

By the Court. 

No. 28. 

Doe "^ It is ordered, &c. {as in No. 24, to*) confess lease. Consent rule 

o. > entry, and that he was at the time of the service of the ^^^'^Q- 
Roe. J declaration in possession of the premises hereinbefore 
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mentioned and specified, and also ouster of the nominal plaintiff^ in 
case an actual ouster of the plaintiff's lessor by the defendant shall 
be proved at the trial, but not otherwise, and insist upon the title 
and such actual ouster only ; otherwise let judgment be entered for 
the plaintiff against the now defendant Roe, by default. And if 
upon the trial of the said issue, the said C. D. shall not confess 
lease and entry, and also ouster upon the condition aforesaid, whereby 
&c. (as in No. 24, to-f) confessing lease, entry, and such possession as 
aforesaid, and also ouster subject to the conditions aforesaid, then 
the lessor of the plaintiff shall pay to the said C. D. costs in that 
case to be adjudged. 

By the Court. 

No. 29. 

Rule in Q. B. ^^^e, on the demise of A. B. v,\ It is ordered that E. F. land- 

for admitting j^oe J lord of the tenant in possession 

defend, &c. ^^ ^^® premises in question in this cause, shall be joined and made 
defendant with the said tenant, if he shall appear : And the said 
£. F. desiring, if the said tenant shall not appear, that he may 
appear by himself, and consenting that in such case he will enter 
into the common rule to confess lease, entry, and ouster, in such 
manner as the said tenant ought, in case he had appeared ; {or if the 
rule be special^ to confess lease and entry only^ say '* to confess lease 
and entry only, without ouster, unless an actual ouster of the lessor 
of the plaintiff, by the said C. D. or those claiming under him, be 
proved at the trial,'*) leave is given to the said £. F. pursuant to the 
late act of Parliament, if the said tenant shall not appear, to appear 
b^ himself, and upon his entering into such common rule, to become 
defendant instead of the casual ejector, and to defend his title to the 
said premises without the said tenant : the plaintiff nevertheless is at 
liberty to sign judgment against the casual ejector; but execution 
thereon is stayed, until the Court shall further order. Upon the 

motion of Mr. 

By the CourL 

« 

No. 30. 

Plea of not CD -> Term (&c.) And the said 

«^^*y- ats. VC. D. by L. M. his attorney, comes 

Doe, .on the demise of A. B.J and defends the force and injury, 
when, &c., and says that he is not guilty of the supposed trespass 
and ejectment, (or if several ousters are laid in the declaration, '* of 
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the supposed trespasses and ejectments,*') above laid to his charge, 
In manner and form as the said John Doe hath above thereof com- 
plained against him ; and of this he the said C. D. puts himself 
upon the country, &c. 

No. 31. 

CD -\ And the said by his Pics of indent 

ats- > attorney comes and defends the d«™e«"«- 

Doe, on the demise of A B. J force and injury, when, &c., and 
says that all the tenements and premises in the declaration aforesaid 
specified, in which the trespass and ejectment are above supposed to 

have been done, are held of — — as of his manor of in the 

county of ■ and which said manor is, and from time whereof 

the memory of man is not to the contrary was, of ancient demesne of 

the Crown of the Queen of England, and now of our Lady the Queen ; 

and that the aforesaid tenements and premises are and for all the time 

aforesaid were pleaded and pleadable in the Court of the same manor 

by patent writ of our Lady the Queen of right close only and not 

elsewhere or otherwise ; and this he is ready to verify as the Court 

shall think proper; Wherefore he prays judgment if the Court of 

our said Lady the Queen, now here will take cognizance of the said 

plea, &c. 

No. 32. 

CD. the tenant in possession of the premises in the declaration Affidavit to ^ 

of ejectment in this cause above mentioned, maketh oath, and saith, ^fcomp^Qy . 

.,.,,,..,. plp» ^' ancient 

that the said premises m the said declaration m this cause above demesne. 

mentioned, with the appurtenances, are held of as of his 

manor of — ^— in the county of and which said manor is 

holden in ancient demesne: and this deponent further saith, and 

there is a Court of ancient demesne held within the said manor of 

■ and that there are suitors in the same Court, in which said 

Court and before which suitors the said A. B., the lessor of the 

plaintiff above named might have proceeded in the said ejectment ; 

and this deponent further saith, that to the best of this deponent's 

knowledge and belief, the said A. B. the said lessor of the plaintiff is 

seized in his demesne as of fee of and in the said premises with the 

appurtenances in the said declaration of ejectment mentioned. 

Sworn, &c. C. D. 
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No. 33. 

Postea for de- Afterwards, that is to say, on &c. at &c. before, (&c.) comes the 
nonsuU for not ^^^i^-named John Doe, by his attorney within mentioned and the 
confessing within-named C. D. although solemnly required, comes not, but 
and oustor^ makes default ; therefore, Iqt the jurors of the jury whereof mention 
is within made, be taken against him by his default ; and the jurors 
of that jury being summoned also to come, and to speak the truth of 
the matters within contained, being chosen, tried and sworn, the said 
C. D. although solemnly called to appear by himself or his counsel 
or attorney, to confess lease, entry and ouster, and possession of the 
premises hereinbefore mentioned, doth not come, by himself or his 
counsel or attorney, nor doth he confess lease, entry, ouster, and 
possession, but therein makes default ; wherefore the said John Doe 
doth not further prosecute his writ (or bill) against the said C. D. 
Therefore, &c. 

No. 34. 

Judgment for ( ^<' '^^ ^"^ ^/ '^^ issue^ and then as follows :) At which day before 
the plaintiff, as ©ur Lady the Queen at Westminster {or in the Common Pleas or 
premises, and Exchequer ** At which day comes here,") the parties aforesaid, by 

for the defend- their attornies aforesaid ; and hereupon the said C. D. as to 

proMequi, as to p&fcel of the tenements in the said declaration mentioned, relin- 
the residue. quishing his said plea by him above pleaded, says that he cannot 

deny the action of the said John Doe, nor but that he the said C. D. 
# is guilty of the trespass and ejectment above laid to his charge, in 

manner and form as the said John Doe hath above thereof complained 
against him ; and upon this the said John Doe says, that he will not 
further prosecute his suit against the said C. D. for the trespass and 
ejectment in the residue of the tenements aforesaid ; and he prays 

judgment, and his term yet to come of and in the said with 

the appurtenances, parcel, &c. together with his damages, costs and 
charges by him in this behalf sustained : Therefore it is considered, 
that the sdd John Doe do recover against the said C. D. his said 

term yet to come of and in the said — ; with the appurtenances, 

parcel, (&c.) and also £ for his said damages, costs and 

charges, by the Court of the said Lady the Queen now here adjudged 
to the said John Doe, and with his assent, and also with the assent 
of the said C. D. : And let the said C. D. be acquitted of the said 
trespass and ejectment in the residue of the tenements aforesaid, and 
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go thereof without day, (&c.): And the said John Doe prays the 

Tvrit of our said Lady the Queen, to he directed to the sheriff of 

aforesaid, to cause him to have possession of his said term yet to 

come of and in the said wiUi the appurtenances, parcel, 

(&c«) and it is granted to him, returnable before our said Lady the 

Queen on ivheresoeTer, (&e.) {or in the Common Pleas or 

Exchequer, •* returnable here on — — — &c.") 

No. d5. 

Doe, on the demise of A« B. v. \ Upon reading a rule made in Rtde for ez- 

Roe J this cause on and E. F. S^ewJ^S^ 

therein named, having made himself defendant in the stead of the tor, where the 
casual ejector, pursuant to the said rule, and the postea in the said ^^^^ ^^^^ ^^ 
cause being produced and read, and a rule made in the same cause fendaot, aod 
this day ; it is ordered that the said £. F. upon notice of this rule to ^g^i 
be given to his attorney, (&c.) show cause, why the plaintiff should 
not have leave to sue out execution, upon the judgment signed 
against the casual ejector pursuant to the first mentioned rule* 
Upon the motion of Mr. By the Court. 

No. 36. 

Victoria, (&c.) To the sheriff of — greeting : Whereas John Habere faeiaa 
Doe lately in our Court before us at Westminster, by our writ, {or if !»«**"'«"*«• 
bjf billt 9ay ** by bill without our writ,") and by the judgment of the 
same Court recovered against C. D. {or if the judgment he by default 
" against Richard Roe,") his term{ then and yet to come of and in 

dwelling-houses, (&c.) (<m ir the declaration in ejectment) 

with the appurtenances, situate (&c.) which A. B. on (&c.) had 
demised to the said J. D. to hold the same to the said J. D. and his 
assigns, from (&c.) for and during and until the full end and term of 
■ years from thence next ensuing, and fully to be complete 
and ended, * by virtue of which said demise, the said J. D. entered 
into the said tenements with the appurtenances, and was possessed 
thereof, until the said C. D. afterwards (to wit,) on (&c.) with force 
and arms, (&c.) entered into the said tenements with the appurte- 
nances, which the said A. B. had demised to the said J. D. in 
manner, and for the term aforesaid, which was not then, nor is yet 
expired, and ejected the said J. D. from his said farm 49* ; whereof 
the said C. D. is convicted, as appears to us of record ; therelore we 
command you, that without delay you cause the said J. D. to have 
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.1 of the statute in that case made and provided, his opinion 
writ of possession ought to issue immediately : therefore, &c. 
precedent No. 36 to the end.) 

m 

No. 38. 

in No. 36, to f .) We also command you, that of the goods The like, and 
battels of the said C. D. in your bailiwick, you cause to be '^oo^Vj'oTwi'' 
£ which the said J. D. lately in our said Court before us, nal in Q. B. 

.'stminster, aforesaid, recovered against the said C. D. for his 
gesy which he had sustained, as well on occasion of the trespass 
;.'jectment aforesaid, as for his costs and charges by him, about 
>aity in that behalf expended ; whereof the said C. D. is convicted, 
ppears to us of record : and have you the monies before us, on 
retam day aforesaid, wheresoever, (&c.) to be rendered to the 
1 John Doe, for his damages aforesaid, and have there this writ, 
itness, Charles Lord Tenterden. 

No. 39. 

(As in No. 36. to f .) We also command yon, that you take the The like, and 
id C. D. if he shall be found in your bailiwick, and him safely keep, ^^JJJ^^^ 
o that you may have his body before us, on the return day afore- ooitB, br origi- 
>aid, wheresoever, &c to satisfy the said J. D. £. which in our »•* "* Q* '*• 

said Court before us, at Westminster aforesaid, were adjudged to the 
said J. D.y for his damages, which, &c. {as in preceding precedent to 
the end.) 

No. 40. 

(Copy the last precedent to the end, omitting the words ** and have fhe like, and 
there this writ," and then as follows :) and also £ which in our f^ f^^ ^^** 
Court of Parliament were adjudged to the said J. D. according to the affirmance in 
form of the statute in such case made and provided, for his damages, ^®?®""* ®^ 
costs, and charges, which he had sustained and expended by reason 
of the delay of execution of the judgment aforesaid, on pretext of 
prosecuting our writ of error, brought thereupon by the said C. D., 
against the said J. D. in the same Court of Parliament, the said judg- 
ment being there in all things affirmed : whereof the said C. D. is 
also convicted, as by the inspection of the record and proceedings 
thereof, remitted from our said Court of Parliament into our said 
Court before us, likewise appear to us of record ; and have there this 
writ. Witness, &c. 
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No. 41. 

Writ of re- (As in No. 36, to " whereof the said C. D. is conTicted,* (kt. 
•titution. j^jjj j|jg^ ^ follows :) and whereas we afterwards, to wit, in 

Term aforesaid, by our writ, commanded you that without delay p. 
should cause the said J. D. to have possession of his said Term, d^-. 
to come of, and in the tenements aforesaid, with the a|>pttttexyaiee&: 
and that you should make known to os on a day now past, in wk: 
manner you should have executed that our writ : and because mxt 
the issuing of our said writ, it hath appeared to as, that the tsk 
judgment, obtained by the said J. D. in manner aforesaid, was i=^ 
gularly obtained, and that our said writ thereupon issued iraprefi- 
dently and unjustly ; therefore we command you, that if possesy^x 
of the tenements aforesaid, with the appurtenances, hath by ybtxx m 
our said writ, been given or delivered to the said J. D. then chat with- 
out delay you cause restitution of the said tenements with the ap|RL-- 
Cenances, to be made to the said 6. H. or his assigns, at whose ii- 
stance the judgment aforesaid hath been set aside by our said Coca 
he the said G. H. being landlord and owner of the tenements a£b^ 
said, with the appurtenances ; and that whatever has been done bt 
virtue of our said writ, you deem altogether void, and of no effect, as 
you will answer the contrary at your peril ; and in what manca. 
&C. (as in No. 34, to the end.) 

No. 42. 

Sdnfaeiat for (As in No. 36, to this mark 49*, and then as follows :) and siso 

the pUrntUr. £^ fQ|. the damages which the said John Doc had sustained, is 

well on occasion of the trespass and ejectment aforesaid, as for bis 
costs and charges by him, about his suit in that behalf expended ; 
whereof the said C. D. is convicted, as appears to us of record : And 
now, on the behalf of the said J. D. in our said Court before us, we hiTc 
been informed, that although judgment be thereupon given, yet exe- 
cution of that judgment still remains to be made to him ; wherefixt 
the said J. D. hath humbly besought us to provide him a proper 
remedy in this behalf: and we being willing\that what is just in ^ 
behalf should be done, command you, that by honest and lawful mea 
of your bailiwick, you make known to the said C. D. (if agmd 

the casual ejector " to the said Richard Roe, and also to sad 

., the tenants in possession of the premises aforesaid,*') that be 
(or they) be before us, on wheresoever, (&c.) to show if be 






APPBHTOZ. 367 

has or knows of anything to say for himself, or (if they have or 
know, or if either of them hath or knoweth, of anything to say for 
themselves or himself,) why the said J. D. ought not to have the pos- 
session of his said term yet to come of, and in the tenements afore- 
said, and also execution of the damages, costs and charges, aforesaid, 
according to the force, form and effect of the said recovery, if it shall 
seem expedient for him so to do, and further to do and receive what 
our said Court before us shall consider of him (or them) in this behalf: 
And have there the names of those by whom you shall so make known 
to him (orthem) and this writ. 

Witness, Jhomas Lord Denman, (&c.) 

No. 43. 

Doe mn the demise of A. B. 1 Upon reading the affidavit of L. M. Roie for gtay- 

V. Roe J (&c.) it is ordered, that the lessor of ?ig proceed- 

V mgs* till a 

the plaintiff upon notice, (&c.) show cause, why further proceedings guardian heap* 

in this action should not be stayed, until a sufficient guardian be pointed for an 

appointed for the lessor of the plaintiff, who will undertake to pay to answar costs. 

the defendant such costs as may happen to be adjudged to him ; and 

that in the mean time further proceedings be stayed. Upon the 

motion of Mr. — ^^— 

By the Court 

No. 44. 

Doe on the demise of A. B. \ Upon reading the affidavit of L. M. The like till 

V. Roe J and another, it is ordered that the les- •^^ ^_ 

«.!,../» , V giren for costs, 

sor of the plamtiff, upon notice, (&c.) show cause, why further pro- 
ceedings in this actipn should not be stayed, until* sufficient security 
be given to answer the defendant his costs, in case the plaintiff be 
nonsuited, or a verdict shall be given for the said defendant ; and 
that in the mean time further proceedings be stayed. Upon, (&c.) 

No. 45. 

(As in No. 44, to *) the costs taxed in a former action brought in The like in 
the Court of Queen's Bench, on the demise of the lessor of the plain. ^- ^* ™^1 >^ 
tiff, for the same premises, are paid ; and in the mean time and until of a former ac- 
this Court shall otherwise order, that all further proceedings be tioa in Q. B. 
stayed. Upon, (&c) 
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The like, on 
payment of 
mortgage mo- 
ney, &c. 



No. 46. 

Upon reading tbe aflSdavit of G. H. it is ordered, that the les^jr 
the plaintiff upon notice (&c.) shall show cause, (&c.) i»hy, upne-- 
defendant*s bringing into this Court the principal munej and ict^r 
due to the lessor of the plaintiff upon his mortgage, and also sti 
costs as have been expended in any suit or suits at law or en^ 
upon such mortgage, his costs in this cause to be ascertained, r - 
puted and taxed by one of the prothonotaries, the money so broci^ 
into this Court should not be deemed and taken to be in fall satsLi?- 
tion and discharge of such mortgage ; and upon payment ths&^f i 
the lessor of the plaintiff, why all proceedings in this action ski : 
not be stayed ; and why the mortgaged premises, and the lessor :. 
the plaintiff's estate and interest therein, should not be ass%ned c- 
conveyed, at the cost and charges of the defendants, to sndi peno& 
as they shall appoint : and why all deeds, evidences and writiogt, r 
the custody of the lessor of the plaintiff, relating to the title of scci 
mortgaged premises, should not be delivered up to the defendants. :r 
to such person or persons as they shall for that purpose nomi^^ 
and appoint. 

By the Court. 



The like, on 
payment of 
rent, &c. in 
Q.B. 



No, 47. 

• 

Doe on the demise of A. B. ) Upon reading the affidavit of the d^ 
o. Roe . . . . ' . . J fendanty it is ordered, upon the ssf: 
defendants forthwith bringing into Court the whole rent due and ee 
arrear, and such sum to answer the costs as the master shall diieci 
that further proceedings in this cause be stayed. And it is referred t: 
the master to compute the said arrears of rent, and to tax the m, 
costs ; and upon the said defendant's paying the said lessor of tk 
plaintiff what the said master shall find due and allowed for the sa^ 
rent and costs, that all further proceedings therein as to the non-paj- 
ment of the said rent^ be stayed. But it is further ordered, if the 
said lessor of the plaintiff has any other title to the premises is qne!- 
tion, than for the non-payment of the said rent, he is at liberty t 
proceed. Upon the motion of Mr. 

By the Couit. 
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A. 

ABATEMENT, 

mode of pleading in, 228. 

jurisdiction of another Court may be pleaded in, 228. 

ancient demesne, good plea in, 229. 

not created, by death of lessor of plaintiff, 280. 

defendant, after assizes begun, 290. 
plaintiff, in ancient practice, 160. 
ACCORD, 

formerly good plea in ejectment, 228 (a). 
ACTIONS, 

real, when first disused, 8. 

consolidation of, 219. 317. 
ADMINISTRATOR.— Vide Pebsokal Repbssentative. 
ADMITTANCE, te Copyholds, 

surrenderee cannot bring ejectment before, 46, 47. 
cannot devise before, 47. 

heir may bring ejectment before, 46. 244. 

except against lord, 46. 244* 

title relates to time of surrender after, 47. 

copyholds cannot be forfeited before, 261. 

manner of proving, 246. 

to chambers, not similar to, 46 (e). 
ADVERSE POSSESSION, 29. 71. 72. 
ADVOWSON, 

ejectment will not lie for an, 16. 
AFFIDAVIT, 

to stay proceedings under 4 Geo. 2, c. 28 — 130. 

7 Geo. 2, c. 20—318. 

for leave to plead ancient demesne, 229. 

for motion for trial at bar, 284. 

in ancient practice, of sealing lease, lo8. 

B B 
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AFFIDAVIT— conftnticrf. 
of service of declaration, 

must be annexed to declaration, 202. 
how to be entitled, 203. 
by and before whom to be made, 203. 
facts to be stated in, 203. 

when action founded on 1 Geo. 4, c. 87 — 207. 
323 

on 1 Wm. 4, c. 70—207. 329. 
must be positive, and why, 205. 
when more than one necessary, 206. 
defective, how remedied, 207. 
AFTER-MATH, 19. 
AGENT, 

may give notice to quit, 90. 
authority to, when to be given, 89 (b). 
AGREEMENT, 

void, when implied tenancy created by, 79. 
for lease, proviso for re-entry in, 146. 

what words will create, 81, &c. 
formerly equivalent to lease, 29. 
for increase of rent does not alter tenancy, 106. 
ALDER CARR, 21. 

ALTERNATIVE NOTICE—Fufc Notice to Quit. 
AMENDMENT, 

of declaration, 178. 

Courts liberal in permitting, 180. 
costs, how payable in respect of, 180. 
ANTIENT DEMESNE. 

plea of, 229. 
ANCESTOR, 

dying possessed, evidence of seisin, 240. 
descent from common, how proved, 240. 
APPEARANCE, 

how regulated by common law, 213. 

statute, 214. 
who may appear as landlords, 215, &c. 
of what term to be entered, 220. 
how to be made, 221, &c. 

under 1 Wm. 4, c. 70—209. 
1 Geo. 4, c. 87—323. 
time allowed for, 209, &c. 
cannot be entered by landlord for tenant, 221. 

by parson for right to perform service, 

218. 
if trick to put off trial, 218. 
when permitted by wife alone, 218. 
by landlord, motion for, when to be made, 222. 
power once assumed by Ring's Bench respecting, 218. 
how lessor to proceed after, 220. 
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ARTICLES OF CHURCH OF ENGLAND, 

-w^lien proof of subscription to, necessary, 257- 
ASSIGNEE, 

of a bankrupt, may maintain ejectment, 49. 

evidence in ejectment by, 260. 
assignment to, not breach of covenant not to assign, 
138. 149. 
of an insolvent debtor, 

may maintain ejectment, 49. 
evidence in ejectment by, 260. 
by estoppel, not within 32 Hen. 8, c. 34-- 56. 
ox mortgagee, may maintain ejectment, 44. 78. 

when exempted from giving notice to quit, 78. 
may defend as landlord, 217. 
evidence in ejectment by, 260. 
of reversion, may maintain ejectment, in what cases, 63. 147» 
evidence in ejectment by, 275. 
ASSIGNMENTS, 

of lease, when presumed, 275. 
ATTACHMENT, 

granted, on breach of consent rule, 223. 294. 

for disturbing sheriff in execution, 302. 
how in the case of a peer, 298. 
not granted, on consent rule, till signed by lessor, 223. 
upon Stat. 7 Geo. 2, c. 20—321. 
ATTAINTED FELON, 70. 
ATTESTATION OF WITNESSES, 

to devise of freeholds, what sufficient, 246. 249, 250. 

how to be made, 249. 
form o^ 251. 
by mark sufficient, 251. 
ATTORNEY, 

must not be lessee in ejectment, 158 (6). 
warrant of, to confess judgment, when lease forfeited by, 137* 
ATTORNMENT, 

to stranger, destroys tenancy, 86. 
under 3 & 4 Wm. 4, c. 27, s. 14—32. 
AWARD, 

ejectment will lie on, 72. 

B. 

BAIL, 

m error, 

notice of, unnecessary, 306* 
sum required of, 307» 
when chargeable with mesne profits, 307. 
in action for mesne profits, 335. 
*' BAILIFF. 

service of declaration upon, 193. 

B B 2 
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BANKRUPT, assigoee of.— Vide Assigned. 
BANKRUPTCY, 

proviso in lease to re-eoter on, good, 119. 

and sale, breach of covenant to occupy, 138. 

no breach of covenant not to assigD, 137« 

no plea to action for mesne profits, 340. 
BARGAINEE OF REVERSION, 

within 32 Hen. 8, c. 34—56. 
BEAST-GATE, 21. 
BILL OF PEACE, 

when granted in ejectments, 308. 
BIRTHS, 

how proved, 240, 241. 
BIS PETITUM, 

no objection in ejectment, 22. 
BODY POLITIC— Vide Cobporation. 
BOG (Ireland), 22. 
BOILARY OF SALT, 17. 
BREACHES, particulars of, 

lessor, how and when compelled to give, 310. 

evidence confined to breaches contained in, 274. 

rent as stated in, need not be proved, 274. 
BUILDING, 

by encroachment, when to be mentioned in demise, 27« 
BURGAGE. 23. 
BUTCHER, 

covenant not to carry on trade of, 139. 

C. 

CAPIAS AD SATISFACIENDUM, writ of, 
when lessor entitled to, for costs, 294, &c. 
when to be sued out by defendant for costs, 297. 
CANONRY, 

ejectment lies not for, 16. 
CASUAL EJECTOR, 
in ancient practice, 

when first used, and why, 12. 
suit proceeds in name of, 158. 
cannot confess judgment, 161. 
in modem pnctice, 

declaration against, how entitled, 162. 
under sut. 1 Wm. 4, c 70—164. 
judgment against, 

motion for, for want of f^tpearance, 

when absolute in first instanoey 189. 
on what founded, 202. 

not to be moved in Court in commoo C9aes,206. 
at what time to be made, 21 1. 
on 4 Geo. 2, c. 28—129. 
on nonsuit for not confessing 2S3, 
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CASUAL EJECTOR— con/i«tt€rf. 

judgment against, 

is not withm stat. 4 Geo. 2, c. 28, s. 2—] 22. 
rule for, when and how drawn up, 210. 
how and when to be signed, 210. 
in what cases set aside, and how, 211. 
how entered, when some of several defendants confe88,283. 
not equivalent to trial under 4 Geo. 2, c. 28 — 127. 
CATTLE GATES, 21. 
CERTIORARI, 

writ of, ejectment may be removed by, 160. 
CESTUI QUE TRUST, 

lease by, will not bar trustee from recovering in ejectment, 68. 

when legal estate vested in, 60, &c. 

when demise to be laid by, 167. 
CESTUI QUE USE, 

within 32 Hen. 8, c. 34—56. 
CHAMBER, 24. 
CHAPEL, 

ejectment will lie for, 16. 

how to be described, 16. 

service of declaration for, 192. 
CHURCH, 

ejectment will lie for, 16. 

how to be described, ] 6. 
CHURCHWARDENS, 

service' of declaration upon, 191. 

may maintain ejectment, 58. 
one cannot, 58. 
CLOSE, 

ejectment will lie for a, when, 24. 
COAL MINE, 

ejectment will lie for, 1 7. 

in Durham, how described in demise, 26. 
CO-DEFENDANT, 

landlord may be with tenant, 214. 
CODICIL, 

signing of, not signing of will. 249. 
COMMON, Tenants in.— Vide Tenant. 
COMMON, 

for what kinds of, ejectment will lie, 16, 17. 

of pasture generally, good after verdict, 289. 
COMPETENCY OF WITNESSES, 233. 251. 
CONDITION, 

what words will create, 146, 147. 

how dispensed with, 148. 

in leases for lives and years, difference of, 154. 

once gone, gone for ever, 148. 

dispensation of part, is of whole, 148. 

breach of. — Vide Paoviso. 
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CONFESSION OF LEASE, &c, 223. 
CONFIRMATION OF LEASE.— Ktcfc Covehaht. 
CONSENT RULE, 

wheD invented, 13. 

form and terms of, 223. 

is evidence of defendant's possession, 235. 345. 

when nonsuit for want of lease, &c. prevented by, 224. 

how drawn up in case of joint-tenants, &c., 224. 

lessor of plaintiff must join in, 223. 

attachment lies for breach of^ 223. 294. 

when to be produced at trial, 235. 280. 

by whom produced, 235. 
CONSOLIDATION RULE, 219, 220. 
CONTEMPT OF COURT, 

assigning death of plaintiff for error is, 160. 

release of plaintiff to tenant is, 160. 
CONUSEE, 

of statute Merchant or Staple, 
may maintain ejectment, 51. 
evidence by, 256. 
COPARCENER, 

may maintain ejectment against his companion, wben, 69. 
COPYHOLDER, 

may maintain ejectment, 45. 264. 

cannot forfeit lands before admittance, 261. 

evidence in ejectment by, 262. 

devisee of, "1 • 

surrenderee of, > Vide Copyholds. 

heir of, J 

lessee of, may maintain ejectment, 47. 
COPYHOLDS, 

within Stat. 32 Hen. 8, c. 34—57. 

not within Stat, of Uses, 68. 

Stat. 29 Car. 2, c. 3—52. 

enfranchisement of, may be presumed, 263. 

what sufficient will, to pass, 246, 247. 

forfeiture of, cannot be before admittance, 261. 
who may take advantage of, 44. 

ejectment for, may be maintained, 

before admittance, by grantee, '46. 

by heir, 47. 

except against lord, 46. 
after admittance by devisee, 47. 

by surrenderee, 47. 172. 

evidence in ejectments for, 262, 263. 

ancient demesne, no plea in ejectment for, 229. 

receipt of customary rent for, does not create tenancy, 85. 
CORPORATIONS, 

may maintain ejectment, 57. 

how notice to quit to be given to, 93, 
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CORPORATIONS— conftiiMtfrf. 

officers of, may give notices to quit, 91. 
how demise to be laid by, 170. 
how name of, to be stated in demise, 1 69. 
CORN MILLS, 23. 
COSTS 

payable, 

how under 4 Geo. 2, c. 28 — 125. 
1 Geo. 4, c. 87—299. 
by infant lessor, when, 298. 
by feme, after baron co-defendant's death, 298. 
by such defendants as refuse to confess, 283. 
by lessor, to which defendant he pleases, 299. 
not payable, 

by lessor, if he join not in consent rule, 293. 

by lessor suing in forma pauperis^ though dispaupered,, 

298. 
by executor of lessor in any case, 295. 
to executor of lessor on consent rule, when, 296. 
how to be recovered by lessor, 

on judgment for want of appearance, 293, &c. 
on nonsuit for not confessing, 294. 

for other cause, 297. 
when some of several defendants confess, 294. 
on verdict against tenant, 296. 

landlord, 297. 

feme sole married before execution, 296^ 
rule respecting, on amendments, 180. 
each defendant liable for the whole, 294. 
general remedy for recovery of, 297. 345. 
what recoverable in action for mesne profits, 338. 345. 
how to be recovered, by defendant, 297. 

when plaintiff's lessor is a peer, 298. 
security granted for, in what cases, 310, &c. 
proceedings stayed till payment o( wben, 312, &c. 
if not paid, court will not non-pros second ejectment, 316. 
in action for mesne profits, 

when security for granted, 335. 
COTTAGE, 24. 
COUNTERPART OF LEASE, 

evidence, without notice to produce, 268. 
COURTS OF EQUITY, 

ousters of leaseholders formerly redressed by, 8. 
application to, under 4 Geo. 2, c. 28 — 125, &c. 
interference of, to prevent repeated ejectments, 308. 
COURT-ROLLS, 

when evidence, 253. 
court will grant inspection of, 253. 
COVENANT, 
writ of, 3. 
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COVENANT— wnftiMWjrf. 

action of, will waive a forfeiture, when, 131. 
COVENANTS, 

what run with the land, 54, &c. 
are collateral, 56, ^ 

are good, 119. 
breach of, 

who may take advantage of, 147. 
when tenancy determined by, 119. 
who may bring ejectment on, 146. 
actual entry not necessary on, 119. 
what will be a waiver of, 150, &c. 

suspension of, 153. 
waiver of, not waiver of subsequent breach, 151. 

continuing breach, 151. 
evidence in ejectment on, 

what amounts to, not to assign, 134, 135. 138. 274. 

let, 136. 149. 274. 
put away, 134. 
part with, 136. 
conunit waste, 139. 
exercise a trade, 139. 
to actually occupy, 138. 
insure, 140. 153. 
deliver up trees, 141. 
give notice of fdling timber, 144. 
repair generally, 141. 

after notice, 141. 152. 
how affected by statutory enactments, 145. 
and conditions, difference between, 154. 
in agreement for lease, what words create, 147. 
what affected by hereafter in proviso, 144. 
CREDITORS, 

may witness wills, 251. 
CROPS, GROWING, 

security not to take away, when to be given, 281, 282. 
pass by writ of possession, when, 304. 
CROWN, 

ejectment lies not for lands in possession of, 1 6. 
CUSTOMS, 

to give three or twelve months* notice to quit, good, 103. 
must be strictly proved, 103. 
of manors, proof of, 245. 



D. 

DAMAGES, 

in ejectment, 

action may proceed for, though term expire, 182. 
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DAMAGES-^con^tMJ. 
in ejectment, 

action may proceed for, though lessor die, 280. 
are nominal only, 280. 

formerly comprehended real injury sustained, 333. 
in action for mesne profits^ 345. 
DEATH 

of lessor, no abatement of suit, 280. 

q. if scire facias necessary after, 304. 
security given for costs upon, 311. 
costs not payable to defendant upon, 295. 
of defendant, not cause of error, when, 290, 291. 
suggestion of, how entitled, 290, 291. 
q. if scire facicu necessary upon, 303. 
of pluntiff, no abatement of suit, 160. 

to assign for error, is a contempt, 160. 
of person, how proved, 240, &c. 
presumption of, when arises, 243. 
DECLARATION, 

how framed in ancient practice, 157. 

modern practice, 13. 
action for mesne profits, 338. 
how entitled, 162. 

under 1 Wm. 4, c 70—164. 
service of, suit commenced by, 162. 

resembles service of writ, 188. 

should be personal, 188. 

must be before the first day of Term, 188. 

should be on party actually in possession, 188, &c. 

how made in common cases, 

upon tenants in possession, 188. 
« one of several partners, 190. 

joint-tenants, 190. 
secretary or book-keeper of a com- 
pany, 191. 
parish officers, 191. 
lunatic, 192. 

wife of tenant, 189. 195, &c. 
child or servant of tenant, 192, 197,&c. 
when tenant absconds, 189, 193. 
in ejectment for a chapel, 192. 

poorhouse, 191. 
when some of the houses are untenanted, 
201. 
upon one tenant in possession, good against all, 
when, 190. 

wife of one tenant not good against all, 197. 
when prevented by firaud or violence, 189. 193. 195. 

200. 
not good, upon person having keys, 192. 194. 
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DECLARATION— «?»/t«u«/. 

seiTice of, not good upon receiver under Court of Chancerj, 19S. 

agent, 193. 
irregular, when made good, 190, &c. 
court will not antedate, 202. 
tenant must give notice of^ when, 214. 
may be good for part, and bad for part, 202. 
in action for mesne profits, 338. 
amendment oi^ 

setnble, may be before appearance, 179. 
may be in demise, term, &c., 180, &c. 
description of premises, 181. 
not permitted to real injury of defendant, 181. 
DECLARATIONS 

of testator, where admissible, 264. 
of deceased relations, 

when evidence, 241. 
when not evidence, 242. 
tenants, when evidence, 236. 
neighbours, not evidence, 242. 
not evidence, if parties living, 242, 243. 
DtjEJjf 

demise by, need not be proved, 170. 
now unnecessary, 117. 
DEFENDANT, 

who may be admitted, 213, &c. 
death of, no abatement of suit, 290. 

cause of error, when, 290. 
evidence in ejectment, on the part of, 279. 
in action for mesne profits, who should be, 336, &c. 
when entitled to make the first address to the jury, 238. 
DEMISE, in declaration, 

must be consistent with lessor's title, 166. 234. 

court will strike out, when, 168. 

omission of date, consequence of, 172. 

declaration, how entitled with respect to, 164. 

on a joint, lessors must have joint interest, 166. 

who may make a joint or several, 166. 

when several distinct necessary, 167. 

under a, of whole, undivided moiety may be recovered, 167. 

must be after lessor's title accrues, 171. 

should be soon after lessor's title accrues, and why, 171. 

not necessary to state premises to be in a parish in, 173. 

if parish is stated in, must be proved as laid, 174. 

premises, how described in, when more than one parish, 175. 

need not state exact quantities to be recovered, 175. 

time of laying, by heir, 171. 

posthumous son, 172. 

surrenderee of copyholds, 172. 

assignees of bankrupt, 168. 
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DEyilSE— continued, 

time of laying, under stat. 4 Geo. 2, c. 28 — 172. 

against tenants at will, 172. 
how to be laid, by corporations, 169. 

overseers of a parish, 170. 
in ejectment for tithes, 171. 
by masters of colleges, &c., 171. 
infants, 171. 
period of, caution respecting, 172, 173. 
is transitory, 160. 

may be amended, even after its expiration, 180, 181. 
intendment is in favour of, after verdict, 387. 
DESCENTS CAST, 

doctrine of, not applicable to ejectments, 29. 
DESCRIPTION 

of premises, what certainty required in, 20. 
of parish of demised premises, material, 174. 
DEVISE, 

to trustees, legal estate vested in them by, when, f»0, &c. 
of a term, no breach of covenant not to assign, 134. 
to witnesses to a will, 251. 
DEVISEES, 

of copyholds, cannot devise before admittance, 47. 
refusal to pay rent to, when no disclaimer of tenancy, 86. 
may maintain ejectment, 52. 
defend ejectment, 217. 
evidence by, of ft'eeholds, 245, &c. 

copyholds, 293. 
terms for years, 255. 
DISABILITIES, LEGAL, 

limitation of, action by persons under, 40. 
DISCLAIMER 
of tenancy, 86. 

waiver of, by act of landlord, 87. 
DISSEISIN, 29. 
DISTRESS FOR RENT, 

when waiver of notice to quit, 116, 132. 
insufficient, 

right of re-entry at common law waived by, 132. 

under stat. 4 Geo. 2, c. 28, not waived 
by, 132. 
evidence of, what necessary, 273. 
DOUBLE COSTS, 299. 
DOUBLE RENT, 

action for, 115. 334 (c). 
DOUBLE VALUE, 

action for, 94. 115. 
DOWER. 

ejectment will not lie for, before assignment, 20. 
DURHAM, 

coal mines in, how described, 26. 
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ECCLESIASTICAL OFFICE, 

ejectment lies not for, 16. 
ECCLESIASTICAL PERSONS, 

demise by, how laid, 169. 

limitation of action by, under stat. 3 & 4 Wm. 4, c. 27 — 40, 
EJECTIONE FIRMJB, 

writ of, 7. 
EJECTMENT, 

origin and nature of, 1. 

formerly a mere action of trespass, 2. 

effect of Stat. 3 & 4 Wm. 4, c. 27, s. 36^2. 

when term first recovered in, 8. 

when titles first tried in, 9. 

mode of proceeding, 10, II. 

description of premises, 20, 21. 

confined to possessory titles, and why, 10. 

effect of Stat. 3 & 4 Wm. 4, c. 27, s. 39— 10. 

will lie, for what things, 16, el seq. 

of the title necessary to support the action, 28. 
EJECTOR, CASUAL.— Vide Casual Ejxctob. 
ELEGIT, 

tenant by, may maintain ejectment, when, 51. 78. 
evidence in ejectment by, 256. 

judgment debtor in, 

estopped from setting up Tenant's interest, 51. 
must g^ve notice to quit, when, 78. 
ENTRIES, 

on court rolls, when evidence, 253. 

in a Bible, when evidence, 243. 

in parsons* books, when evidence, 258. 
ENTRY, ACTUAL, 

formerly always made, and why, 10. 118. 

now unnecessary, 235. 

when ancient practice is used, 157, 158. 
ENTRY, 

right o( must be in lessor, 29. 118. 

proved at the trial, and how, 232. 270. 
when deemed to have accrued, 34. 
must accrue before day of demise, 171. 

of judgment. — Vide Judomeht. 

of pliuntiff, how stated in declaration, 176. 
confessed by consent rule, 223. 
when pleadable /new darrein continuance^ 231. 

lease for life cannot be avoided without, 154. 

years cannot be avoided without, when, 154. 

of nonsuit for not confessing lease, &c., 224. 

may be made pending error, when, 308. 

upon demised lands, substantial time of, 108. 
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EQUITABLE TITLE, 

insufficient to support ejectment, 28. 
ERROR, 

judgment quod defendens sit quietus^ is, 290. 
de^th of defendant, is not, 290. 

want of suggestion of, is, 291. 
rule not to commit waste pending, 307. 
bail in, 306. 

action for mesne profits will lie pending, 336. 
elegit for mesne profits may be sued out after, 346. 
ERROR, writ of, 

will not lie, before verdict, 305. 

against casual ejector, 305. 
if defendant do not confess, 305. 
how brought by landlord, 305. 
no stay of execution, until bail put in, 307. 
ESCHEAT, Lord by, 

not within 32 Hen. 8, c. 34—56. 
may defend judgment, gwarej 218. 
EVIDENCE, 

on the part of the lessor, 
general points of, 232. 

by heirs, at common law, 240. ' 

to copyhold lands, 244. 
customary, 244. 
devisees, of fireeholds, 245, kc. 
copyholds, 253. 
terms for y^ars, 255. 
tenant by elegit^ 255. 

conusees of statutes merchant or staple, 256, 
rectors or vicars, 257. 
guardians, 259, 
churchwardens and overseers, under 59 Geo. 3, c. 12, 

8. 17—259. 
assignees of bankrupts, 260. 

insolvent debtors, 260. 
personal representatives, 260. 
mortgagees, 264. 
lords of manors, 261, &c. 
copyholders, 261, &c. 

joint tenants, &c. against companions, 234. 
landlords against tenants, 

on the termination of leases, 268. 
notices to quit, 268. 
the forfeiture of leases, 272. 
assignees of the reversion, 275. 
on the part of the defendant, 279. 
in actions for mesne profits, 

when profits to be recovered, are antecedent to demise^ 342. 

subsequent to demise^ 342« 
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exe;cution, 

sheriff, may demand indemnity before, 301. 

power of, to enforce, 301. 
stayed by consent rale, when, 223. 
judge's order, when, 281. 
is made at lessor's peril, 21. 300. 
how to be taken out, 

on judgment for want of an appearance, 210. 

after verdict against landlord, 299. 

when some de^ndants die, 29 1 . 

when a sole defendant dies, 303. 

on Stat. 1 Wm. 4, c. 70—299, 300. 

when defendant (a./tfme) marries before execution, 300. 
cannot be taken out pending error, 307. 
not stayed by writ of error till bul put in, 307. 
set aside if lessor's right cease before writ issued, 300. 
landlord on error brought must mpve to stay, 305. 
must only be for premises recovered, 300. 

or courts will interfere, ^300. 
sometimes confined by rule to premises recovered, SOL 
how to be made by sheriff, 301, 302. 
instances of insufficient, 302, 303. 
attachment granted for disturbing, 302. 
when second granted, 303, &c. 
when scire facioi necessary before, 304. 
executed, when judgments set aside after, 211. 

cannot apply under 7 Creo. 2, c. 20, after, 318. 
EXECUTION, WRIT OF. 

its nature, 299. 

how drawn up, 300. 

lessor may enter peaceably without, 299. 
EXECUTOR. — Vide Psbsonai* Represkntative. 
EXTINGUISHMENT OF ESTATE, 147. 



F. 

FELON, 70. 
FEME COVERT, 

cannot constitute an attorney, 158 (a). 

devise to trustees, to suffer to receive rents, 61. 

receipt of rent by, after separation from baron, 82« 

service of declaration upon, 195. 

may defend ejectment against baron, when, 218. 

liable to costs, if baron co-defendant die, 298. 

judgment against, not evidence against baron, 843^ 
FIERI FACIAS, WRIT OF, 

when lessor entitled to, for costs, 294. 

when sued out by defendant for costs, 297. 

evidence, when lessor claims under, 256. 
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FIERI FACIAS, WRIT OY--eontinued. 

superseded by writ of possession, when, 304. 
FISHERY. 

ejectmeot will lie for, 18. 
FORFEITURE, 

wbeu to be taken advantage of, 38. 

by copyholder. — Vide Copyholds. 

of lease. — Vide Covkhakt. 
FREE BENCH, 48. 
FURZE AND HEATH, 25. 



G. 

GIFT IN TAIL, 

not within stat. 32 Hen. 8, c. 34—57. 
GLEBE, 

evidence in ejectment for, 257. 
GORSE AND FURZE, 25. 
GUARDIANS, 

in socage or testamentary, may bring ejectment, 48. 

evidence in ejectments by, 259. 

for nurture cannot maintain ejectment, 48. 

H. 

HABEAS CORPUS, 

ejectments removed from inferior Courts by, 159. 
HABERE FACIAS POSSESSIONEM, writ o( 

nature of, 299. 

may issue on judge's certificate, when, 299. 

how drawn up, 300. 

return of, should be made, 302. 

when evidence in action for mesne profits, 344. 
Vide Execution. 
HABERE FACIAS SEISINAM, writ of, 299. 
HAY-GRASS, 19. 
HEARSAY, 

when evidence, 241, 242. 
HEIRS, 

time allowed for claim of, by 3 & 4 Wm. 4, c. 27, s. 2-^31. 

demise by, when to be laid, 171. 

staying proceedings by, under 7 Geo. 2, a 20 — 318. 

may defend ejectment, 233. 

are competent witnesses in ejectment, 233. 

may examine all the witnesses to a will, 252. 

evidence by^ 

to copyholds, 244. 
customary, 244. 
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HERALD'S BOOKS, 

evidence of pedigree, 244. 
HERBAGE, 19. 
HEREDITAMENTS, 

corporeal, recoverable in ejectmenty 16. 
HIGH-WAY, 19. 
HOP-YARD, 20. 
HOUSE.— Vide Mbssuaos. 

I. 

IMPARLANCE, 

new declaration formerly delivered after, 179 (d). 
IMPOSSIBLE YEAR, 

rejected in notice to quit, 96, 97. 

ouster in declaration, 177. 
INDUCTION, 

how proved, 257. 
INFANT, 

may maintain ejectment, 49. 

when bound by his attorney's acts, 81. 

must give notice to quit, 87. 

security for costs,* when, 310. 

demise by, how laid, 171. 

liable for costs, when, 298. 
INFERIOR COURTS, 

ancient practice necessary in, and why, 157. 

ejectments how removed from, 159. 

when jurisdiction of, not pleadable, 160. 

how to proceed in, 159. 
INJUNCTION, 

against bringing ejectments, when granted, 309. 
INSOLVENT DEBTOR, 

assignee of, may muntain ejectment, 49. 
evidence required by, 260. 

not discharged from liability to mesne profits, 340. 
INSURANCE AGAINST FIRE, 

covenant for, runs with land, when, 55. 
INSTITUTION, 

how proved, 257. 
IRELAND, 

premises described by terms used in, 21. 

security for costs on demise by resident in, 310. 
ISSUE, 

must agree with declaration, 230. 

how made up, 281. 

variance between, and record, how to proceed, when, 283, 284. 

general, commonly left with consent rule, 221. 227. 
in action for mesne profits, 339. 
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JOINT-STOCK COMPANY, 

power of re-entry in lease by, 149. 
JOINT-TENANTS, 

may maintain ejectment against co-tenants, when, 69. 

demise by, bow laid, 166. 

possession of one, 69, 70. 

what acts of, are ousters of companions, 69. 

notice to quit by one will bind all, 89 (fi), 

to one, will bind all, when, 88. 
by agent of, how to be given, 89 (b). 
service of declaration upon, 190. 
special consent rule, when granted to, 224. 
evidence in ejectments by, 234. 

may bring action against co-tenants for mesne profits, 336. 
JUDGMENT, in ejectment, 
is not final, 286. 308. 
possession only is recovered by, 286. 308. 
must be entered according to the verdict, 287. 
intendment after, in &vour of claimant, 287, &c. 
how entered, when defendant will not confess, 283. 

whole premises are recovered, 289. 

part of whole premises are recovered, 

289. 
some parcels only, 290. 
sole defendant dies, 290. 
some of several die, 290. 
against y<;iiie, when baron dies, 292. 
is not evidence in a second ejectment, 173. 
when evidence in action for mesne profits, 171. 342, 343. 
when entered for want of plea, 227. 
formerly entered quod defenders capiatur^ 290 (6). . 
casual ejector cannot confess, 161. 
proceedings to, in ancient practice, 158, 159. 
arrest o^ motion for, 286. 
agiunst casual ejector. — Vide Casual Ejbctok. 
JURISDICTION, 

may be pleaded to in ejectment, 228. 
of inferior court, cannot be pleaded, when, 160. 
rule to plead to, when granted, 228. 

how drawn up, 228. 

K. 

KING, 

may maintain ejectment, semble^ 57. 

how, under 8 Hen. 6, c. 16^ and 18 Hen. 6, c. 6 — 57. 

c c 
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KITCHEN, 24. 

KNEAVE OF LAND (Ireland), 22. 

L. 

LADY-DAY, 

notice to quit at generally, how construed, 98. 
LAND, 

how to he described in demise, 24. 

piece of, ejectment will lie for, when, 24. 

general occupation of, what is, 74, 75. 
LANDLORD, 

ju$ diiponetuU in, 119. 

tenant may dispute title of, when, 232, 233. 

by common law, cannot be sole defendant, qtuere, 21 S. 21o. 

who may defend as, under 11 Greo. 2, c. 19—2149 &c. 

may defend in tenant's name, 218. 

admitted to defend, after cognovit by tenant, 218. 230. 

how to appear as, 220. 

how to proceed if improper person admitted to defend sn 
217. 

when defendant, judgment how signed, 223. 

error, how brought by, 305. 

remedies for, under stat. 1 Geo. 4, c. 87 — 323, Sec. 

1 Wm. 4, c. 70—329, &c. 

evidence in ejectments by, 

on termination of lease, 268. 
notice to quit, 268. 
forfeiture of lease, 272. 
LATITAT, 251. 
LAY IMPROPRIATORS, 

evidence by, for tithes, 258. 
LEASE. 

by mortgagor, 43. 

possession under treaty for, effect of, 83. 

when tenancy created under a void, 81. 

when entry necessary, upon a forfeiture, to avoid, 154. 

cannot exist without a reversion, 135. 

who may make a joint, 166. 

determinable generally at third or sixth years, how construed, I 
99. I 

assignment of, when presumed, 275. I 

forfeiture of. — Vide Covenant. 

agreement for, what words will create, 80, kc. | 

evidence by landlord in ejectment, on expiration of, 268. 

forfeiture of, 272. 

in ancient practice, actually executed, 10. 158. 

in modem practice, feigned only, 13. 

confessed by defendant, 223. 
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LEGAL DISABILITIES, 

limitation of action by persons under, 40. 
LESSOR OF PLAINTIFF, 

not a competent witness, 233. 
LICENSE, 

to work mines, 18. 

if written required, parol insufficient, 148. 
LIMITATION, STATUTE OF, 

qtuerCf if lord of manor bound by, upon forfeiture by a copy- 
holder, 45. 

must be pleaded in action for mesne profits, 339. 

under stat. 3 & 4 Wm. 4, c. 27—31. 
LIQUORICE, 

demise of lands producing, 99, 
LODGINGS, 

notice to quit, how regelated, 101. 
LUNATIC, 

may maintain ejectment, 70. 

committee of, cannot maintain ejectment, 70. 

service of declaration upon, 192. 



M. 

MADDER, 

demise of lands producing, 99. 
MAINTENANCE, 10. 
MANOR, 

ejectment will lie for a, 25. 
MANOR, LORD OF A, 

may maintain ejectment on a forfeiture, when, 44. 
evidence by, on a forfeiture, 261. 

on a seiz\}re, pro defectu ieneniisy 261. 
in ejectment for mines, 263. 
qtuercy if 21 Jac. 1, c. 16, runs against a, 45. 
quarey if entitled to defend ejectment, 218. 
MARRIAGE, 

how proved, 241. 243. 
MESNE PROFITS, ACTION FOR, 
when invented, 333. 
nature and uses of, 333. 

may be recovered in ejecttkient, when, 281. 324. 333. 
may be waived, 

for assumpsit for use and occupation, when, 334. 
for debt on 4 Geo. 2, c. 28—334. 

11 Geo. 2, c. 19, quarcy 334 (c). 
may be brought pending error, 334. 
is bailable at discretion, 335. 
must be brought, by whom, 335. 

against whom, 336. 
c c 2 
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N. 

NEW TRIAL, 286. 
NONSUIT, 

for not confessing leas^, &c. 

optional in ejectment by landlord, 280. 
how to proceed on, 283. 
error cannot be brought after, 305. 
for not confessing lease, &c. 

costs, how recoverable on, 294. 
when not recoverable on, 295. 
lessor liable to, before signing of consent rule, 230. 
NOTICE TO APPEAR, 

to whom to be addressed, 183. 

by whom to be subscribed, 186. 

should specify term by name, 184. 

time of appearance of tenant, how regulated by, 184. 

may be amended, 186. 

how framed in ancient practice, 12. 158. 

in proceedings under stat. 1 Geo. 4, c. 87^-326. 
quaref if necessary in inferior courts, 159. 
NOTICE OF TRIAL, 

same as in other actions, 231. 

except under stat. 1 Wm. 4, c. 70 — 329. 
proceedings stayed after, 316. 
NOTICE TO QUIT, 

origin and history of, 76, &c. 
must be given, 

in common tenancies from year to year, 76. 
under implied tenancies from year to year, 76. 
to personal representatives, when, 92. 
is not necessary, 

at expiration of lease, 74. 

agreement for a lease, 81. 
from mortgagee to mortgagor, 42, 77. 
when tenant attorns to another, 86. 
to under-tenants of mortgagor, when, 77, 337. 
from assignee of mortgagee, when, 78. 
waiver o( 111. 

time of giving, 74. 99. 104. 108. 
time for expiration of, 

in common tenancies, 99. 104. 
in cases Qf lodgings, 101. 

monthly or weekly tenancies, 102. 
under implied tenancies, 104. 

particular customs, or agreements, 103, 104. 
when tenant enters at several times, 108. 
irregularity as to, how waived, 133, &c 
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NOTICE TO QUlT—continued, 

generally, at end of current year, good, 104. 

when to be so framed, 104. 
on a particular day, must be day tenancy began, 104. 
by whom to be given, 
agent, 88, 89 (b), 
one of two parties interested, 68. 
joint-tenants and tenants in common, 88. 

agent of, 89. 
steward of a corporation, 91. 
receiver under the Court of Chancery, 91. 
personal representatives, 91. 
to whom to be given, 
joint-tenants, 92. 
corporations, 92. 
how to be served, 94. 

framed, 94, &c. 
by parol, when good, 94. 

not made good by parol consent, 117. 
must be in writing, when, 94. 
how to be addressed, 95. 
must not be alternative or ambiguous, 95. 

what so deemed, 95, &c. 
must contain all things comprised in the demise, 98. 
may be waived, and how, 111. 
may be given by tenant, 117. 
implied tenancy, when rebutted by, 85. 
service of, how to be proved, 269, &c. 

when and how evidence of commencement of tenancy, 271, &c. 
power of giving, necessarily incidental to tenancy ftom year to 

year, 74. 
evidence necessary in an ejectment on, 269, &c. 
subscribing witness to, unnecessary, 95. 



O. 

OCCUPATION, PERMISSIVE, 

when tenancy created by, 82, 83. 
OCCUPANT, 

special, 52. 
ORCHARD, 21. 
OUSTER, 

actual, what acts amount to, 69. 

evidence of, when necessary, 69. 157. 224. 
consent rule substitute for, when, 224. 
of plaintiff, how stated in declaration, 176, ^. 
nonsuit for not confessing, 223, 224. 
of tithes, how laid, 178. 
OUTSTANDING TERM, 28. 67. 
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OVERSEERS, 

of the poor, service of declaratioD upon, 191. 
may maintain ejectment, 58. 



P. 

PANNAGE, 20. 
PARCENERS, 

may maintain ejectment against each other, when, 69. 

demise by, how laid, 166. 

must all join in notice to quit, 88. 

notice to quit to one, will bind all, when, 92, 93. 

service of declaration on, 190. 197. 

special consent rule, when granted to, 224. 

evidence in ejectment by, 234. 

may bring an action for mesne profits, 336. 
PARISH REGISTERS, 

when evidence, and for what, 241. 
PARISH, 

need not be stated in demise, 173. 

if stated in demise, material, 174. 

what description of, sufficient, 174. 

how stated when more than one, 175. 

amendment of permitted, 181. 
PARSON, 

cannot defend for right to perform divine service, 218. 

evidence in ejectments by, 257, 258. 
PARTICULARS, 

of breaches, defendant entitled to, 310. 
PASSAGE-ROOM, 24. 
PASTURE, 

common of, 17. 
PASTURE OF SHEEP, 20. 
PEASE, 

acres of, 25. 
PEDIGREE, 

when and how proved, 240, &c. 
PEER, 

attachment agunst, how granted, 298. 
PERSONAL REPRESENTATIVES, 

may maintain ejectment, 52. 

not on 4 Geo. 2, c 28, if land devised, 129. 

must give notice to quit, 91. 

can take advantage of a forfeiture, when, 148. 

included generally, in proviso for executors to re-enter, 91. 

are not bound by consent rule, 280. 

entitled to costs, when, 295, 296. 
liable for costs, when, 295, 296. 

consent of, when necessary to a devise, 52. 
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PERSONAL REPRESENTATIVES— «wfin««/. 
evidence in ejectments by, 260. 
not liable for mesne profits, when, 336. 
limitation of action by, under stat. 3 & 4 Wm. 4, c 27 — 39. 
PLEA, 

of general issue is not guilty, 227. 

special, seldom pleaded, 228. 

to jurisdiction allowed, 228. 

ancient demesne pleadable in ejectment, 229. 

how pleaded, 229. 
accord and satisfaction, formerly a good, 228 (a). 
of release by defendant, good formerly, 160. 

lessor of plaintiff cannot now be pleaded, 231. 
puis darrein continuance^ 23 L 
rightly entitled, not a nullity, 227 (o). 
signing judgment for want of, 227. 
withdrawn, judgment how entered after, 230. 
in action for mesne profits, 

of general issue is not guilty, 339. 
Statute of Limitations, good, 339. 
bankruptcy, not good, 340. 
PLEA- ROLL, 

death of defendant suggested on, 29 L 
POOL OF WATER, 

ejectment will lie for, 19. 
POSSESSION, 

adverse, 29. 71, 72. 
vacant, 

ancient practice necessary on, and why, 157. 
premises must be entirely deserted to constitute, 157. 
formal proceedings on, 157. 
' prima facie evidence of property, 70. 240. 
how to be delivered by sheriff, 21. 300. 
lessor of plaintiff must be entitled to, 29, 232. 
recovery in ejectment is of the, 286. 
who have a joint, 166. 

of one joint-tenant, &c., is possession of all, 69, 70. 
of defendant, how proved, 235. 

admitted by consent rule, 223. 
demand of, before ejectment, 

when necessary, 83. 
when not, 42. 84. 
what a sufficient possession under stat. 3 & 4 Wm. 4, c. 27 — 32. 
POSTEA. 

how indorsed, if defendant will not confess, 283. 

if some of several will not, 283. 
when costs taxed on, 294. 
POSTHUMOUS SON, 

demise by, when laid, 172. 



INDEX* . 393 

• I 

I 



PRACTICE, 
ancient, 

general detail of, 9, &c. 
inconveniences attending, 1 1 . 
when now necessary, 157. 
how to seal lease, &c. in, 157. 
how to proceed to judgment in, 158, 159. 
no person admitted to defend in, 158. 
modem, 

when invented, 12. 
outline of, 13. 

not applicable to vacant possessions, 157. 

in inferior courts, 157. 
PREBENDAL STALL, 

ejectment lies not for, 16. 
PREMISES, 

how described in demise, 20. 173, &c. 
misdescription of, when fatal, 174. 
locality o^ must be proved as stated, 234. 
PRESENTATION, 

how proved, 257. 
PRESUMPTION, 

doctrine of, extends to copyhold lands, 263. 
PRIMA TONSURA, 19. 
PROBATE OF WILL, 

when evidence, and when not, 247. 
PROCEEDINGS, sUying of, 

how and when stayed, under 4 Geo. 2, c. 28 — 127, &c. 

7 Geo. 2, c. 20—318, &c 
stayed, when variance between issue and record, 283, 284. 
stayed until particulars of breaches delivered, 310. 
when stayed, until security for costs given, 

in action of ejectment, 310. 
in action for mesne profits, 335. 
in second ejectment, 

till costs of first paid, 312, kc. 

action for mesne profits 
paid, 315. 
pending error in first, 317. 
not stayed in second ejectment, 

when party in custody, 816. 
until cosu in equity paid, 316. 
when verdict obtuned by fraud, 316. 
how stayed, when two ejectments are depending at once, 
313. 317. 

several ejectments on one tide, 312. 317. 
PROCESS, 

not sued out in ejectment. 162. 
PROVINCIAL TERMS, 

premises described by, 21. 
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PROVISO, for re-entry, 

for non-payment of rent, 
origin of, 118. 

at common law, how enforced, 120, 121. 
provisions of stat. 4 Geo. 2, c. 28. respecting, 122. 

proceedings under, 125, 8cc. 
Stat. 1 1 Geo. 2, c 19-^133, no$e. 
how waived, 131. 

not waived by taking insufficient ^stress, when, 132. 
for breach of covenant, 

may be enforced on agreement for lease, 146. 
who may take advantage of, 148, &c 
reserved to lessor and lessee, lessee may enter alone, 150. 
PUIS DARREIN CONTINUANCE, 231. 
PUR AUTRE VIE, 
estates held, 52. 
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QUARE EJECIT INFRA TERMINUM, 

writ o^ 4, 5, 6. 
QUARE IMPEDIT, 

patron must resort to, when, 257. 
QUARTER OF LAND, (Ireland), 22. 



R. 

RECEIVER IN CHANCERY, 
may give notice to quit, 91. 
service of declaration upon, not good, 193. 
RECORD, 

how made up, 231. 

variance between issue, and how to proceed when, 283. 
RECTORS, 

may maintain ejectment, when, 40. 

confirm former tenancies, how, 82. 
evidence in ejectments by, 257. 
RE-ENTRY, proviso for, 
origin of, 118. 
construction of, 133. 
to whom it enures, 150. 
operates only during the leasee 155. 
for rent in arrear, 

forms at common law upon, 120. 

when now necessary, 122. 126. 
how and when to proceed* upon, under 4 Geo. 2, c. 20 — 
124, &c. 
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RE-ENTRY, pnmso (or— anUinued. 

for rent in arrear, 

evidence in ejectment iipon, 272, 273. 

for breach of covenant.^- Vtde Covenant. 

cannot be reserved to a stranger, 149. 

right of, how waived, 131, ftc 151, &c. 
REGISTER, PARISH, 

when evidence, 241. 
REMAINDER-MAN, 

time for claim by, under stat. 3 & 4 Wm. 4, c. 27 — 34. 

when required to give a notice to quit, 79. 84, 85. 

time at which such notice must expire, 105. 
RENT, 

receipt of, when tenancy created by, 79. 85. 

notice to quit waived by, when. 111, Sic. 

forfeiture waived by, when, 150. 

by feme, after separation from baron, 82. 

distress for, when waiver of notice to quit, 116. 

demand of, 

when necessary upon forfeiture, 122. 125, he. 

how to be made at common law, 120. 

not necessary under stat. 4 Geo. 2, c. 28 — 122. 

amount in particulars need not be proved, 274. 

non-payment of, proviso for re-entry for.— Vide Proviso. 

increase of, new tenancy not created by, 106. 

refusal to pay, when dbclaimer of tenancy, 86. 

usual notice to quit required, though payable quarterly, 103. 

double, action for, 115. 

in arrear, how recoverable under 4 Geo. 2, c 28 — 122. 
forfeiture by reason of, how waived, 131. 

action for double, 115. 334 (c). 
RENT-CHARGE, 

grantee of, may bring ejectment, when, 52. 
REPLICATION, 

rule for, when granted, 230. 
REPLY, GENERAL, 

defendant when entitled to, 238. 
REPUTATION, 

when evidence, 241, &c. 
RESTITUTION, 

writ of, 211, 212. 
REVERSION. 

assignee of. — Vide Assignee. 
REVERSIONER, 

time for claim by, under stat. 3 & 4 Wm. 4, c. 27 — 34. 

when required to give a notice to quit, 85. 

time at which notice to quit by, mast expire, 105. 

may take advantage of a forfeiture, when, 147. 150. 
RIVULET.— Vide Watebcourse. 
ROOM, 24. 
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VTUTES— coii<tfiti€c/. 

59 Geo. 3. c. 12—58. 170. 259. 
1 Geo. 4, c 87- 184. 207. 225. 281. 287. 299. 323. 333. 
1 Geo. 4, c. 119—321. 

6 Geo. 4, c. 16—49, 50. 340. 

7 Geo. 4, c. 57—50. 151. 

1 Wm. 4, c. 70—164. 184. 207. 209. 280, 281. 283. 286. 
300. 329, &c. 

1 & 2 Wm. 4, c. 56—49. 

2 Wm. 4, c. 39—162. 

3 fc 4 Wm. 4, c. 27—2. 29, 30, &c. 69, 70, 71. 235. 

8 & 4 Wm. 4, c. 42—282. 

3 & 4 Wm. 4, c. 74—49. 235. 

4 & 5 Wm. 4, c. 76—59. * • 

5 & 6 Wm. 4, c. 69—59. 

7 Wm. 4 & 1 Vict, c 26—64. 246. 248. 251. 

5 & 6 Vict. c. 122—49. 

6 & 7 Vict. c. 85—233. 

8 & 9 Vict. c. 106—81. 
8&9Vict.c. 112— 66. 

STATUTE MERCHANT.— Vide Conuske. 
STAYING PROCEEDINGS— Vide Proceedings. 
SUBSCRIBING WITNESSES, 

notice to quit should not have, and why, 95. 
to devise of freehold, 248, &c. 

who may be, 251. 
SURRENDER, 

of term, when presumed, 66. 

acceptance of invalid notice, amoants to, 117. 
* of copyholds, how proved, 253, 254. 

not necessary to will of, 253. 

unless matter of substance, 254. 
doctrine of presumed surrenders, how affected by stat. 8 & 9 
Vict. c. 1 12—66. 

T. 

TENANTS, 

joint and in common, 

may maintain ejectment agfunst co-tenants, when, 69. 

demise by, how laid, 167. 

how notice to quit should be given by, 89. 

notice to quit to one, will bind all, when, 92. 

service of declaration upon one, good against all, 190. 

special consent rule, when granted to, 224. 

evidence in ejectments by, 234, &c. 

may bring action for mesne profits against co-tenants, 
336. 
in tail, 

may maintain ejectment, 42. 
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TENANTS— cofi<^ittMd. 
in tiul, 

iasoe of, when barredy 38. 
for life, 

may maintun ejectment, 42. 

estates o^ detenninable by entry only, 154. 
from year to year, 

how created, 73 — 78. 

may maintain ejectment, 42. 
give notice to quit, 117. 

permissive occupation may create, 83. 

origin and history of, 74. 

estates of, how determined, 74. 117. 

who are implied, 78. 81. 83. 

not permitted to give eognopU^ 230. 
at will, 

who were formerly, 74. 

who so denominated now, 75. 

under stat. 3 h 4 Wm. 4, c. 27, s. 7--86. 

mortgagors are not, 77. 

mortgagees or cetiuis qui trusiy 36. 

tenancy o( how determined, 83. 

demise against, how laid, 172. 
in possession, 

declarations by, as to commencement of tenancdes, 272L 

how to serve declaration upon, 188, &c. 

must give notice of delivery of declaration, when, 214. 

appearance by, how made, 221. 

how to act if material witnesses, 222. 

service of, declaration upon one of two, 190. 

not competent witnesses, 233. 

may dispute landlord's title, when, 233. 
by elegit, 51. 78. 
TENEMENT, 

not sufficient description in ejectment, 22. 

unless other words added, 23. 
may be struck out of declaration after verdict, 22 (A). 
TERM, 

when first recovered in ejectment, 9, 10. 
in declaration — Vide Demise. 
for years, 

not within Statute of Uses, 65. 

surrender of, when presumed, ^. 

outstanding, will bar ejectment, 28. 

assignment of, not a lease, 134, 135. 
notice to quit not necessary at end of, 74. 
TERRE-TENANTS, 

scire facias in ejectment must be against, 303. 
TERRIERS, 

when evidence, 258. 
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TESTAMENTARY GUARDIAN.— Vide Guardians. 
TIN-BOUND, 

ejectment will not lie for, 17. 

TITHES, 

ejectment will lie for, and when, 16. 59. 
how to be described in demise, 26. 
demise of, how laid, 171. 
oaster o^ how laid, 224. 
evidence in ejectments for, 257. 
TITLE LEGAL, 28. 41. 

time of accrual of, under stat. 3 & 4 Wm. 4, c. 27—31, etseq. 
acknowledgment of, 32. 
TOMB-STONE, 

inscription on, proof of death, 243, 244. 
TON SUB A PRIMA, 19. 
TOWNSHIP, (Ireland,) 22. 
TRIAL, 

notice of. — Vide Notice. 
how to proceed at, 

when a sole defendant will not confess, 280. 283. 
some of several will not confess, 283. 

old practice in such case, 283, {d.) 
variance between issue and record, 283. 
day of demise posterior to time of, 284. 
at bar, when and how granted, 284. 
new, how and when moved for and granted, 286. 
proceedings under 4 Greo. 2, c. 28, not staid after* 122, &c. 

TROVER, 

verdict in, no evidence of possession, 263. 

TRUSTEES, 

may maintain ejectment, 28. 

in what cases, 60, &c. 

demises by, when necessary, 1 68. 
TRUSTS, 

when executed by Statute of Uses, 60, &c. 



U. 

UNDER-TENANT, 

service of declaration should be upon, 190. 

cannot dispute original lessor's title, 232. 

bound by notice to quit to tenant, 92. 

delivery of notice to quit to relation of, not good, 92. 
UNDERWOOD, 25. 
UNSATISFIED TERM, 28. 
USE AND OCCUPATION, 

action for, 

when wuver of notice to quit, 116. 

what mesne profits may be recovered in, 334. 
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V. 



VACANT POSSESSION, 157. 
VALUE, DOUBLE, 

action for, 116, 
VARIANCE, 

between declaration and issue, 230 
issue and record, 283, 284. 
verdict and judgment, 287. 
VENIRE, 

how awarded when one defendant dies, 290. 
VENUE. 165. 
VERDICT, 

is not evidence in second ejectment, 173. 

is ground of judgment, 287. 

every intendment made to support, 287. 

title defectively set out, cured by, 289. 

entered for defendants who do not appear, 283. 

sembley will cure misjoinder of assault and battery with eject 
ment, 161, 
VESTRY, 24, 
VICAR, 

may maintain ejectment, when, 40. 

evidence in ejectments by, 257. 



W. 



WAIVER. — Vide Notice to Quit, and Covkw aw r. 
WASTE, 

can only be committed of thing demised, 139. 
security not to commit, 282. 323, 324. 
rule, not to commit pending error, 307. 
encroachment on, qucere to whom it belongs, 45. 
WATER -COURSE, 

ejectment lies not for, 18. 

but for the land over which it flows, 18. 
WIDOW, 

may bring ejectment for her free bench, 48. 

not for dower before assignment, 48. 
WIFE.— Vide Feme Covert. 
WILL, 

forms necessary to pass freeholds by, 246, &c. 
nroved, 251. 
efficient to pass copyholds, 253. 
>f, when evidence, 255. 
when not, 247. 
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W^ITNESSES, 

when incompetent from crime or interest, 288. 
to a devise of freeholds, 

how many necessary, 248. 

mode of attestation of, 248, 249. 

who may be, 251. 
co-lessor cannot be compelled to be, 284. 
credible, who are, 288. 
when dead, &c. will, how proved, 252. 



PRACTICAL FORMS. 

AFFroAVIT, 

to move for judgment against casnal ejector, 850. 
of executing power of attorney, 848. 
of service of declaration, 

upon one tenant only, 854. 

when several tenants are in possestton, 854. 

service is upon one tenant and wife of another, 855. 

upon Stat. 4 Geo. 2, c 28 — 855. 
for rule for tenant to confess lease and entry only, 859. 
to accompany plea of ancient demesne, 861. 

CONSENT OF ATTORNIES, 

for tenant to be admitted to defend, 857. 
CONSENT RULE, 

common, 358. 

to confess lease and entry only, 859. 

DECLARATION, 

by original, on a single demise, 851. 

on a double demise with one ouster, 852. 

with two ousters, 858. 

JUDGMENT, 

for plaintiff by nil dieity with a remUHiur damna^ 857. 
as to part of the premises, and for 

defendant on a noUe proiegui as to residue, 
862. 

LETTER, 

of attorney to enter and seal a lease on the premises, 848. 
LEASE, 

in ancient practice, 849. 

D D 
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NOTICE, 

to appear in ancient practice, 349. 
modem practice, 352. 
to quit, by landlord to tenant, from year to year, 347. 
by an agent for the landlord, 347* 
where uie commencement of the tenancy ii donbtL 

347. 
by a tenant from year to year, 348. 

PLEA, 

of not guilty, 860. 
ancient demesne, 361. 

POSTEA, 

for defendant on a nonsuit, for not confessing lease, eDtn,!:: 
ouster, 362. 

RULE, 

for judgment for the whole premises, 356. 

part only, 356. 
where part of premises are tenanted and put & 
tenanted, 356. 
to authorize tenant to confess lease and entry only, 369. 
for admitting landlord to defend, 360. 
for execution against the casual ejector, where the kadb 

had been made defendant, and fiuled at the trisl, 363. 
•for staving proceedings, 

till guardian be appointed for infant lessor to aos«? 
costs, 367. 
security be given for costs, 367. 
until costs of former action in another court be pud, 3^ 
on payment of mortgage money, &c. 367. 

rent, &c., 368. 

WRIT, 

original, and return thereto, 350, 351. 
of habere facias pouessianemf 364. 
on a double demise, 363. 
under stat. 1 Wm. 4, c. 70— 364. 
Bndjieri facias in one, 365. 

capias ad satisfaciendum in one, 365. 
including costs in error, 365. 
of restitution, 366. 
cf scire facias for plaintiff, 366. 

THE END. 
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